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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF JUSTICE

8 CFR Parts 1003 and 1208
[EOIR No. 140l; AG Order No. 2755-2005]
RIN 1125-AA44

Background and Security
Investigations in Proceedings Before
Immigration Judges and the Board of
Immigration Appeals

AGENCY: Executive Office for
Immigration Review, Justice.

ACTION: Interim rule with request for
comments.

SUMMARY: This rule amends Department
regulations governing removal and other
proceedings before immigration judges
and the Board of Immigration Appeals
when a respondent has applied for
particular forms of immigration relief
allowing the alien to remain in the
United States (including, but not limited
to, asylum, adjustment of status to that
of a lawful permanent resident,
cancellation of removal, and
withholding of removal), in order to
ensure that the necessary identity, law
enforcement, and security investigations
are promptly initiated and have been
completed by the Department of
Homeland Security prior to the granting
of such relief.

DATES: Effective date: This rule is
effective April 1, 2005.

Comment date: Written comments
must be submitted on or before April 1,
2005.

Request for Comments: Please submit
written comments to MaryBeth Keller,
General Counsel, Executive Office for
Immigration Review (EOIR), 5107
Leesburg Pike, Suite 2600, Falls Church,
Virginia 22041. To ensure proper
handling, please reference RIN No.
1125—-AA44 on your correspondence.
You may view an electronic version of
this rule at http://www.regulations.gov.
You may also comment via the Internet

to EOIR at eoir.regs@usdoj.gov or by
using the http://www.regulations.gov
comment form for this regulation. When
submitting comments electronically,
you must include RIN No. 1125-AA44
in the subject box. Comments are
available for public inspection at the
above address by calling (703) 305—0470
to arrange for an appointment.

FOR FURTHER INFORMATION CONTACT:
MaryBeth Keller, General Counsel,
Executive Office for Immigration
Review, 5107 Leesburg Pike, Suite 2600,
Falls Church, Virginia 22041, telephone
(703) 305-0470.

SUPPLEMENTARY INFORMATION: An
immigration judge or the Board of
Immigration Appeals (Board) may grant
relief from removal under a variety of
provisions of the Immigration and
Nationality Act (Act). Among the
common forms of relief are adjustment
of status to lawful permanent resident
(LPR) status, asylum, waivers of
inadmissibility, cancellation of removal,
withholding of removal, and deferral of
removal under the Convention Against
Torture.! In considering an application
for relief the applicant bears the burden
of establishing his or her eligibility for
the relief sought and, for discretionary
forms of relief, that he or she merits a
favorable exercise of discretion. For
almost all forms of relief from removal,
it must be established that the applicant
has not been convicted of particular
classes of crimes, and that he or she is
not otherwise inadmissible or ineligible
under the relevant standards.

The Department of Homeland
Security (DHS) conducts a variety of
identification, law enforcement, and
security investigations and
examinations to determine whether an
alien in proceedings has been convicted
of any disqualifying crime, poses a
national security threat to the United
States, or is subject to other
investigations. Since September 11,
2001, DHS and its predecessor agencies
have expanded the scope of identity,
law enforcement, and security
investigations and examinations before
granting of immigration status to aliens.

1Withholding of removal under 241(b)(3) of the
Act and CAT deferral are not forms of “relief from
removal”’ per se, but instead are restrictions on or
protection from removal of an alien to a country
where he or she would be threatened or tortured.
In this SUPPLEMENTARY INFORMATION, the Department
uses the term “relief from removal,” and
appropriate variations, to include withholding and
CAT deferral, for the ease of the reader.

Moreover, because circumstances are
subject to change over time, DHS may
be required to update the results of its
background investigations if the current
determinations have expired. As the
National Commission on Terrorist
Attacks upon the United States (“9/11
Commission”) has emphasized, “[t]he
challenge for national security in an age
of terrorism is to prevent the very few
people who may pose overwhelming
risks from entering or remaining in the
United States undetected.” The 9/11
Commission Report, ed. W.W. Norton &
Co. (2004), at 383. The Attorney General
agrees with the Secretary’s
determination that the expanded
background and security checks on
aliens who seek to come to or remain in
this country are essential to meet this
challenge, regardless of whether the
alien applies affirmatively with DHS or
seeks immigration relief during removal
proceedings within EOIR’s jurisdiction.
In general, these investigations and
examinations can be completed in a
timely fashion so as to permit the
adjudication of adjustment and other
applications before the immigration
judges without delay. Because DHS
initiates the immigration proceedings,
in most cases DHS has ample time to
undertake the necessary investigations if
it has obtained the alien’s biometric 2
and other biographical information 3
prior to or at the time of filing of the
Notice to Appear (NTA). In the instance
when an NTA has been issued without
biometrics and other biographical
information having been taken at all
(such as when DHS’s U.S. Citizenship
and Immigration Services (USCIS)
issues the NTA upon denial of a petition
or application for change of
nonimmigrant status at a service center

2Biometrics currently include digital fingerprints,
photographs, signature, and in the future may
include other digital technology that can assist in
determining an individual’s identity and
conducting background investigations.

3 Other biographical information refers to data
which may include such items as an individual’s
name; address; place of birth; date of birth; marital
status; social security number (if any); alien
registration number (if any); prior employment
authorization (if any); date of last entry into the
United States; place of last entry; manner of last
entry; current immigration status and eligibility
category. Currently, such biographical information
is required by the DHS Form I-765, Application for
Employment Authorization, or other DHS or EOIR
forms. In the future, other information may be
required by DHS in order to complete identity, law
enforcement, or security investigations or
examinations.
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or when an applicant fails to appear for
a scheduled biometrics fingerprinting
appointment with USCIS), this rule
contemplates that DHS will be given the
opportunity to obtain respondent’s
biometrics and other biographical
information from the respondent before
a merits hearing. In addition,
particularly when substantial time may
have elapsed during the pendency of
immigration proceedings, the validity of
a fingerprint response received by
USCIS may have elapsed and, under
current arrangements with outside law
enforcement and investigative agencies,
fingerprints may need to be taken again
by DHS to complete updated
background checks.

When an alien in proceedings files an
application for relief, such as an
application for asylum or adjustment of
status, DHS is on notice that further
inquiry into criminal and national
security records may be required.
Because the immigration judges
schedule in advance the date of the
hearing on the merits of the alien’s
application, a time that is ascertainable
from the hearing notices served on the
government counsel, DHS is routinely
on notice of the date by which these
inquiries, investigations and
examinations must be completed in
time for a final decision by the
immigration judge on the pending
applications for relief. When an alien
files an application in immigration
proceedings for relief from removal, the
immigration judge ordinarily will be
able to consider the time that DHS
indicates it will likely require to
conduct the background and security
inquiries and investigations before
setting the date for the merits hearing.
The immigration judge also can take
into consideration that DHS’s ability to
obtain full results from the law
enforcement and intelligence agencies
that are not within its control may
require additional time beyond that
initially indicated by the government.

There are, as noted, occasions where
an investigation being conducted or
updated by DHS requires additional
time. Historically, DHS has had the
ability to file a motion for a continuance
under the rules applicable to
proceedings before immigration judges,
8 CFR 1003.29, but that general
provision leaves numerous questions
unanswered in the complicated area of
criminal history checks and national
security investigations. The current
regulations are also unclear as to the
scope of an immigration judge’s
authority to act to grant relief in
situations where a background
investigation is ongoing.

The national security requires that
immigration judges or the Board should
not grant applications for adjustment to
LPR status, asylum, or other forms of
immigration relief without being
advised by DHS of the results of the
investigations, including criminal and
intelligence indices checks. The
Department and DHS recognize the need
for coordination of processes so as to
permit these appropriate identity,
background, and security investigations
to be completed by DHS prior to the
granting of immigration relief that is
within the jurisdiction of the
immigration judges and the Board. This
rule provides a means to ensure that the
immigration judges and the Board will
not grant relief before DHS has
completed its investigations.

The Department and DHS also
recognize that the need to protect
national security and public safety must
be balanced against the desire for law
abiding aliens to have their requests for
immigration relief adjudicated in a
prompt and timely fashion. However,
there have been instances when aliens
in removal proceedings were granted
some form of immigration relief but
USCIS did not automatically and
immediately learn about their need for
an immigration document. Furthermore,
DHS determined that in some cases the
law enforcement checks were not
completed prior to the grant. Since
USCIS must run background checks on
any alien who will receive an
immigration document reflecting the
alien’s immigration status or
authorization to work, this process
creates a waiting period for aliens that
in most cases could have been avoided.
This process also is not acceptable to
the grantees, some of whom have been
named or represented in litigation
against the government complaining of
delays. Recent cases include Santillan v.
Ashcroft, No 04-2686 (N.D. Cal.)
(requesting relief for proposed
nationwide class); Padilla v. Ridge, No.
M-03-126 (S.D. Tex.) (requesting relief
for proposed class of aliens in three
districts of Texas). The Department and
DHS have determined that the best
method for avoiding these delays is to
run law enforcement checks prior to
immigration relief being granted.
Further, these checks should be
conducted in advance of any scheduled
merits hearing before the immigration
judge wherever possible.

This rule enables and requires
immigration judges to cooperate with
DHS in: (1) Instructing aliens on how to
comply with biometric processing
requirements for law enforcement
checks; (2) considering information
resulting from law enforcement checks;

and (3) instructing aliens who have been
granted some form of immigration relief
regarding the procedures by which to
obtain documents from DHS. This rule
also creates a more efficient process,
saving time for the immigration judge,
respondent, and others, by
implementing a process that enables the
Department to adjust its hearing
calendars when the required law
enforcement checks have not been
completed prior to a scheduled hearing.
This improvement to the system is
immediately necessary to reduce the
time that grantees must wait to receive
their documents after the completion of
immigration proceedings, and decrease
the chances that an alien who is a
danger to public safety or national
security will be granted relief from
removal.

Systems Utilized To Conduct Identity,
Background and Security Checks

There is no need for this rule to
specify the exact types of background
and security checks that DHS may
conduct with respect to aliens in
proceedings. DHS and other agencies
are actively involved in streamlining
and enhancing the systems of
information that contain information on
terrorist and other serious criminal
threats.

Generally, however, the majority of
required checks are returned in a matter
of days or weeks. Yet there are instances
where another agency may inform DHS
that a check reveals some sort of
positive “indicia” on an individual, and
it may take a longer period of time for
those agencies to complete their
investigations and convey this
information to DHS for a determination
of relevancy under the immigration
laws. Additional time may be required
if it is necessary to obtain additional
fingerprints. In other instances, the
“indicia” may require that DHS obtain
or provide notice to the individual that
he or she must obtain and present DHS
with all records of court proceedings. A
longer period of time may also be
necessary to complete background
checks where individuals have common
names that may require individualized
reviews of the records of all similarly
named individuals or where there are
variations in the spelling of names due
to translation discrepancies. Finally,
there may be demands on DHS to
conduct a disproportionate number of
investigations in a short time based
upon current events, such as an
emergent mass migration, that may have
an impact on various agencies’ capacity
to conduct identity, background and
security investigations in a timely
manner.
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Requirement for Aliens in Proceedings
To Provide Biometrics and Other
Biographical Information

The Act imposes a general obligation
on aliens who are applicants for
admission to demonstrate clearly and
beyond doubt that they are entitled to
admission and are not inadmissible
under section 212(a) of the Act (8 U.S.C.
1182(a)). Almost all of the various forms
of relief from removal require the
applicant to demonstrate either that he
or she is admissible under applicable
legal standards, or that he or she has not
been convicted of certain disqualifying
offenses or engaged in other specified
conduct. The results of the DHS
background and security checks are
obviously quite relevant to a
determination of an alien’s admissibility
or eligibility with respect to the
requested immigration relief. Moreover,
an applicant for any form of
immigration relief in proceedings bears
the burdens of proof—i.e., the burden of
proceeding and the burden of
persuasion—in demonstrating that he or
she is eligible for such relief and, if
relevant, that he or she merits a
favorable exercise of discretion for the
granting of such relief. 8 CFR 1240.8(d);
see, e.g., Matter of Lennon, 15 1&N Dec.
9, 16 (BIA 1974), remanded on other
grounds sub nom. Lennon v. INS, 527
F.2d 187 (2d Cir. 1975) (adjustment of
status to that of a lawful permanent
resident).

For adjustment of status, section
245(a) of the Act requires that an
applicant meet three conditions in
addition to a favorable exercise of
discretion: (1) He or she must make an
application for adjustment of status; (2)
he or she must be eligible to receive a
visa and be admissible for permanent
residence; and (3) an immigrant visa
must be immediately available at the
time of application. Thus, it is first and
foremost the applicant’s responsibility
to file a complete application for
adjustment of status (DHS Form 1-485)
and submit the required supporting
documentation (including the
respondent’s biometric and other
biographical information) to establish
eligibility to receive a visa and
admissibility to the United States. Other
forms of relief such as asylum,
withholding of removal, or cancellation
of removal also place the burden of
proof on the alien, and require the alien
to file the proper application for relief
and submit all of the necessary
supporting documentation in the

proceedings before the immigration
judge, as provided in 8 CFR 1240.8(d).*

The rule therefore specifically
provides that applicants for immigration
relief in proceedings before the
immigration judges have the obligation
to comply with applicable requirements
to provide biometrics and other
biographical information.

For aliens who are not in proceedings
and who seek to apply for asylum or for
adjustment of status or some other
status, the alien files the appropriate
form directly with USCIS, and USCIS
then informs the alien when and where
the alien (and any covered family
members) should go to provide
biometrics and other biographical
information. Fingerprints normally are
taken by USCIS at an Application
Support Center (ASC).

However, a different approach is
needed where the respondent in
proceedings applies for asylum,
adjustment of status, or other forms of
relief that are available in removal
proceedings, such as cancellation or
withholding of removal. In these
instances, where the immigration
proceedings have already begun,
respondents file the appropriate
application forms and related
documents in the proceedings before the
immigration judge, rather than with
USCIS.

At a master calendar hearing or other
hearing at which the immigration judge
addresses issues relating to whether a
respondent is removable, the
immigration judge normally reviews
with the respondent possible forms of
relief from removal, including asylum,
adjustment of status, cancellation of
removal, or other forms of relief or
protection, if the respondent is
potentially eligible. 8 CFR 1240.11. At
that hearing, or at a subsequent master

4For asylum applicants, the current regulations at
8 CFR 1208.10 and the instructions to the Form I-
589, Application for Asylum and for Withholding
of Removal, already provide notice that an
individual and any included family members 14
years of age and older cannot be granted asylum
until the required identity, background, and
security checks have been conducted. The
regulations at 8 CFR 1208.10 and the instructions
to the Form I-589 at Part 1, IX, page 9, clearly notify
asylum applicants before an immigration judge that
failure to comply with fingerprint and other
biometrics requirements will make the applicant
ineligible for asylum and may delay eligibility for
work authorization. The regulations at 8 CFR 1208.3
(Form of application) and the Form I-589
Instructions, Part 1, sections V, VI, VII, X, XI and
XII at pages 5 through 10, also specify what
constitutes a complete application for asylum and
for withholding of removal or protection under the
Convention Against Torture. The results of the
background and security checks are relevant for an
alien’s eligibility for withholding of removal, and
for determining whether an alien seeking protection
under the Convention Against Torture is eligible
only for deferral of removal under 8 CFR 1208.17.

hearing, the immigration judge normally
establishes a date by which the
application must be filed with the
immigration judge and served on DHS,
and a later date for a hearing at which
the immigration judge will consider the
application.

This rule provides that applications
for adjustment of status, cancellation or
withholding of removal, or other forms
of relief covered by this rule will be
deemed to be abandoned for
adjudication if, after notice of the
requirement to provide biometrics or
other biographical information to DHS,
the applicant fails without good cause to
provide the necessary biometrics and
other biographical information to DHS
by the date specified by the immigration
judge. As noted, in many cases, the
alien will already have provided
biometrics or other biographical
information in connection with the
removal proceedings prior to the master
calendar hearing or other hearing at
which the alien indicates an intention to
seek immigration relief. However, in
those instances where the respondent
has not yet provided biometrics or other
biographical information to enable DHS
to conduct those checks or where DHS
notifies the immigration judge or the
Board that checks have expired and
need to be updated, it is clear that the
application cannot be granted by the
immigration judge or the Board.

In those instances, until the
respondent and any covered family
members appear at the appropriate
location to provide DHS their biometrics
or other biographical information, the
application cannot be granted or may be
found to be abandoned if there is a
failure to comply without good cause by
the date specified by the immigration
judge. Thereafter, once the biometric
and other biographical information is
provided as required, DHS should be
allowed an adequate time to complete
the appropriate identity, law
enforcement, and security investigations
before the application is scheduled for
decision by the immigration judge.

This approach clearly places tlg“le
responsibility for taking the initiative to
provide biometrics or other biographical
information in a timely manner on the
respondent who is seeking relief,
consistent with the respondent’s
burdens of proceeding and persuasion.
By requiring the respondent to provide
biometrics or other biographical
information to DHS in a timely manner
or risk a finding that the application has
been abandoned, this rule will facilitate
the prompt adjudication of cases.

In general, aliens in proceedings who
are obligated to provide biometrics or
other biographical information can do
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so by making appropriate arrangements
with local DHS offices. In many cases,
this will involve visiting an ASC, the
same place to which an applicant would
be directed if he or she had filed an
affirmative application for asylum or
adjustment of status directly with
USCIS.

Upon the applicant’s filing of an
application for relief with the
immigration court or USCIS’s referral of
the application to an immigration judge,
unless DHS informs the immigration
judge that new biometrics are not
required, DHS will provide the alien
with a standard biometrics appointment
notice prepared by an appropriate DHS
office. USCIS District Directors and
Immigration and Customs Enforcement
Counsel, in consultation with the Office
of the Chief Immigration Judge, will
develop scheduling procedures and
standardized appointment notices for
each location. The DHS fingerprint
notice will be hand-delivered to the
alien by DHS and the notice may be
used for multiple family members, but
the notice must contain at least the alien
registration number, receipt number (if
any), name, and the form number
pertaining to the relief being sought for
each person listed. Locally established
procedures will ensure that applicants
for relief from removal receive
biometrics services in a time period
compatible with DHS resources and the
scheduled immigration proceedings.
The immigration judge shall specify for
the record when the respondent receives
the notice and the consequences for
failing to comply with biometrics
processing. On the other hand, aliens
who are currently in detention—either
immigration custody under section 236
of the Act (or other provision of law)
during the pendency of the removal
proceedings, or in a federal, state, or
local correctional facility based on a
criminal conviction—will not have such
flexibility. In the case of any detained
alien, DHS will make the necessary
arrangements to obtain biometrics and
other biographical information if that
has not already been collected in a
manner that can be re-used by DHS for
updating checks.

Failure To File a Complete Application
for Relief in a Timely Fashion

The rule also codifies the existing
Board precedent that failure to file or to
complete an application in a timely
fashion constitutes abandonment of the
application. Where an immigration
judge has set a deadline for filing an
application for relief, the respondent
has already in fact appeared at a
hearing. His statutory right to be present
has been fulfilled. The Board has long

held that applications for relief under
the Act are properly denied as
abandoned when the alien fails to
timely file them. See Matter of Jean, 17
I&N Dec. 100 (BIA 1979) (asylum),
modified, Matter of R-R-, 20 I&N Dec.
547 (BIA 1992); Matter of Jaliawala, 14
I&N Dec. 664 (BIA 1974) (adjustment of
status); Matter of Pearson, 13 I&N Dec.
152 (BIA 1969) (visa petition); see also
Matter of Nafi, 19 I&N Dec. 430 (BIA
1987) (exclusion proceedings).
Accordingly, the rule specifies that the
immigration judge shall issue an
appropriate order denying or
pretermitting the requested relief if the
application is not timely filed or is not
completed in a timely manner.

With respect to a failure to provide
biometrics or other biographical
information, the rule allows an
immigration judge to excuse the failure
to comply with these requirements
within the time allowed if the applicant
demonstrates that such failure was the
result of good cause. This language is
taken from the current provision in 8
CFR 1208.10 pertaining to applications
for asylum and is consistent with the
general obligation placed on the alien to
satisfy this requirement. For detained
aliens, though, it is the obligation of
DHS to obtain the necessary biometrics
and other biographical information.

Covered Forms of Immigration Relief

The Department notes that current
law prohibits the immigration judges
from granting asylum to any alien prior
to the completion of identity, law
enforcement, and security
investigations. Section 208(d)(5)(A)(i) of
the Act (8 U.S.C. 1158(d)(5)(A)(1)),
expressly provides that

asylum cannot be granted until the identity
of the applicant has been checked against all
appropriate records or databases maintained
by the Attorney General [or the Secretary of
Homeland Security] and by the Secretary of
State, including the Automated Visa Lookout
System, to determine any grounds on which
the alien may be inadmissible to or
deportable from the United States, or
ineligible to apply for or be granted asylum.

Since the applicants have the
obligation to submit a complete
application and supporting
documentation for the requested
immigration relief, as discussed above,
and the results of the DHS background
and security checks are obviously of
great relevance in evaluating issues
relating to admissibility, qualifications,
and discretion, the Attorney General has
concluded that it is sound public policy
to impose the procedural requirements
of this rule relating to submission of
biometric and other biographical
information and completion of the DHS

background and security checks prior to
the granting of adjustment to LPR status,
cancellation or withholding of removal,
or other forms of relief permitting the
alien to remain in the United States.
Granting permanent resident status is an
important step with substantial benefits
that has special procedures for
rescinding such status under section
246 of the Act (8 U.S.C. 1256). Other
forms of relief allow the alien to remain
legally in the United States and should
not be granted, as a matter of sound
public policy, until the applicant has
complied with applicable requirements
relating to biometrics and other
biographical information, and until DHS
has had the opportunity to complete the
necessary identity, law enforcement,
and security investigations that are
relevant to a determination of whether
the alien should be granted the
requested immigration relief.

Accordingly, the rule provides a
procedural requirement that the
immigration judges or the Board may
not grant any form of immigration relief
allowing the alien to reside in the
United States without ensuring that
DHS has completed the identification,
law enforcement, and security
investigations and examinations first.
This will ensure that the results of such
background checks or other
investigations have been reported to and
considered by the immigration judges or
the Board before the issuance of any
order granting an alien’s application for
immigration relief that permits him or
her to remain in the United States. The
rule does not expand the circumstances
in which the immigration judges or the
Board have authority to grant relief, but
is applicable in any case to the extent
they do have such authority. Section
1003.47(b) identifies the principal forms
of immigration relief covered by this
rule, including:

e Asylum under section 208 of the
Act;

¢ Adjustment of status to that of an
LPR under section 209 or 245 of the Act
(8 U.S.C. 1159, 1255) or any other
provision of law; °

5 Section 245 of the Act is the principal provision
relating to adjustment of status, but section 209
provides the exclusive procedure for adjustment of
status for refugees and asylees. See 8 CFR 1209.1,
1209.2; Matter of Jean, 23 1&N Dec. 373, 376 n.7,
381 (A.G. 2002). Among the other laws relating to
adjustment of status are the following, although the
immigration judges do not exercise authority at
present over all of them: Cuban Adjustment Act,
Public Law 89-732, §§ 1-5, 80 Stat. 1161 et seq.
(Nov. 2, 1966); Indochinese Adjustment Act, Public
Law 95-145, §§101-107, 91 Stat. 122 (Oct. 28,
1977); Virgin Islands Adjustment Act, Public Law
97-271, 76 Stat. 1157 (Sept. 30, 1982); Soviet and
Indochinese Parolees Adjustment Act, Public Law
101-167, § 599E, 101 Stat. 1263 (Nov. 21, 1989); H-
1 Nonimmigrant Nurses Adjustment Act, Public
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e Conditional permanent resident
status or the removal of the conditional
basis of such status under section 216 or
216A of the Act (8 U.S.C. 1186a, 1186b);

e Waivers of inadmissibility or
deportability under sections 209(c), 212,
or 237 of the Act (8 U.S.C. 1159, 1182,
1227) or other provisions of law;

e Cancellation of removal under
section 240A of the Act (8 U.S.C.
1229b), suspension of deportation under
former section 244 of the Act, relief
from removal under former section
212(c) of the Act, or any similar form of
relief; 6

e Withholding of removal under
section 241(b)(3) of the Act (8 U.S.C.
1231) or withholding or deferral of
removal under the Convention Against
Torture;

e Registry under section 249 of the
Act (8 U.S.C. 1259); and

¢ Conditional grants relating to the
above, such as for applications seeking
asylum pursuant to section 207(a)(5) of
the Act or cancellation of removal in
light of section 240A(e) of the Act.

In addition to those provisions
specifically listed, this rule covers any
other form of relief granted by the
immigration judges or the Board that
allows the alien to remain in the United
States.

Allowing Time for DHS To Complete
Background Checks and Investigations

The Department wishes to avoid
unnecessary delays that may frustrate
the timely adjudication of any case
simply because of a failure to conduct
or complete the investigations or indices
checks. This rule provides a means to
ensure that DHS will have an
appropriate opportunity to conduct the
necessary investigations including an
alien’s submission of his or her
biometric or other biographical
information, before the application is
granted by the immigration judge. This
rule does not impose a unilateral
definition of what the investigations and
examinations will constitute in every
case; it remains the province of DHS to
determine what identity, law

Law 101-238, § 2, 103 Stat. 2099 (Dec. 15, 1989);
Chinese Student Protection Act of 1992, Public Law
102—404, 106 Stat. 1969 (Oct. 9, 1992); Polish and
Hungarian Parolees Adjustment Act of, Public Law
104-208, Div. C, §646, 110 Stat. 3009-709 (Sept.
30, 1996); Nicaraguan Adjustment and Central
American Relief Act NACARA), Public Law 105—
100, § 202, 11 Stat. 2193 (Nov. 19, 1997); Haitian
Refugee Immigration Fairness Act (HRIFA), Public
Law 105-277, Div. A, § 101(h) [Title IX, § 902], 112
Stat. 2681-538 (Oct. 21, 1998); Syrian Adjustment
Act, Public Law 106378, 114 Stat. 1442 (Oct. 27,
2000); and Indochinese Parolees Adjustment Act,
Public Law 106-429, § 101(a), 114 Stat. 1900 (Nov.
6, 2000).

6 This includes special rule cancellation of
removal under NACARA § 203.

enforcement, and security investigations
and indices checks are required (this
may vary over time and from case to
case) and when those investigations and
indices checks are complete. After
providing a reasonable period of time
for DHS to initiate the necessary
investigations and to await the results
from other law enforcement and
intelligence agencies, as necessary, the
immigration judge will then be able to
address the requested forms of
immigration relief on the merits. The
Department recognizes that DHS cannot
always know the exact period of time
that will be required to complete all
checks and investigations because the
information often is within the control
of non-DHS agencies, such as the
Federal Bureau of Investigation or the
Central Intelligence Agency. The
national security of the country and
public safety of its residents depend on
swift responses, as does the efficient
administration of the immigration laws.
If, for any reason, DHS is not ready to
present the results of its identity, law
enforcement, and security investigations
by the time of the scheduled final
hearing, then it will be up to DHS to
make a request for a continuance (in
advance of the hearing if possible) and
to explain, to the extent practical, the
time needed for completion. In some
cases for example, where DHS is
conducting an ongoing investigation of
the respondent’s identity or issues
raised by other law enforcement
agencies who may themselves have
pending investigations, or indicates that
a United States Attorney is presenting
evidence to a grand jury concerning the
respondent, multiple continuances
would be justified by the ongoing
criminal process into which neither
DHS nor the immigration judge can
intrude. This process contemplates that,
if DHS indicates that it is unable to
complete the identity, law enforcement,
or security investigation because of a
pending investigation of the
respondent—either by DHS or by any
other agency—then DHS will be able to
obtain a further continuance to
complete the pending investigation.
The Attorney General has delegated
authority to immigration judges in the
past to close cases administratively in
certain contexts, particularly in those
cases where DHS, rather than the
immigration judge, has substantive
authority over a particular form of relief.
See 8 CFR 1240.62, 1245.13, 1245.15,
1245.21. However, the regulations do
not authorize the immigration judge to
close cases administratively solely
because the respondent is subject to
investigation or indices checks.
Administrative closure causes a case to

fall out of the regular calendar,
undermining an assurance that the case
will be resolved in a timely manner.
Instead, this rule contemplates that
cases awaiting the completion of an
identity, law enforcement, or security
investigation should remain on an
active calendar and should be on
schedule for a hearing on a particular
date. Instead of administrative closure,
the Department anticipates that the
continuance process described in this
rule will deal with the necessary delays
inherent in completing identity, law
enforcement, and security investigations
and examinations for certain
respondents.

The Department recognizes the
importance of completing the
investigations and indices checks in
advance and allowing an adequate
opportunity for DHS or other agencies to
complete the necessary steps regarding
the background investigations. On
occasion, immigration judges have
attempted to “order’” DHS to complete
investigations by a specific date, an
authority that was never delegated by
the Attorney General when the
functions of the former Immigration and
Naturalization Service were a part of the
Department of Justice, and an authority
that the Attorney General does not now
delegate to immigration judges.

However, the Department believes
that it is also important for the
immigration judge to be able to move
cases toward completion. The
Department believes that the rule
properly balances the respective and
competing interests in that very small
number of affected cases where DHS is
not able to complete the necessary
identity, law enforcement, and security
investigations of the alien in time for the
scheduled hearing on the merits of the
alien’s application for immigration
relief.

In some cases, the continuance of a
merits hearing would impose significant
burdens on the court, the respondent, or
witnesses, and this rule does not
prohibit an immigration judge from
proceeding with a merits hearing in the
absence of a report from DHS that all
background investigations are complete.
In such cases, the immigration judge
may hear the case on the merits but may
not render a decision granting any
covered form of relief. Instead, the
immigration judge should schedule an
additional master hearing on a date by
which investigations are expected to be
completed.

Procedures for Cases on Appeal Before
the Board

This rule also provides new
procedures codified at § 1003.1(d)(6) to
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take account of those cases where the
Board is considering relief from removal
that is subject to the provisions of
§1003.47(b), to ensure that the Board
does not affirm or grant such relief
where the identity, law enforcement,
and security investigations or
examinations have not been conducted
or the results of prior background
checks have expired and must be
updated.

In most of the currently pending cases
(sometimes referred to as pipeline or
transitional cases), there is no indication
in the record whether or not DHS ever
conducted the identity, law
enforcement, and security investigations
or examinations with respect to the
respondent. In such cases, the Board
will not be able to issue a final decision
granting any application for relief that is
subject to the provisions of § 1003.47,
because the record is not yet complete.
After consideration of the issues on
appeal, the Board will remand the case
to the immigration judge with
instructions to allow DHS to complete
the necessary investigations and
examinations and report the results to
the immigration judge.

In the future, though, once the
provisions of § 1003.47 take effect, the
Department recognizes that for those
cases appealed to the Board involving
applications for relief, DHS will have
completed the appropriate background
checks either in advance of the filing of
the NTA or prior to the immigration
judge’s decision. The issue on appeal
therefore will be whether those checks
are current and whether new
information has developed since
completion of the initial background
checks that would affect the appeal and
the underlying application for relief.

Based upon the consideration that
DHS will have run background checks
at least once prior to the time the Board
is considering an appeal, this rule
provides a new limitation that the Board
cannot grant an application for relief if
DHS notifies the Board that the
background checks have expired and
need to be updated or if the background
checks have uncovered information
bearing on the merits of the alien’s
application for relief. Because DHS (not
the immigration judge or the Board)
determines the requirements and timing
for updating previous investigations or
examinations, and DHS may decide to
revise such standards and requirements
over time, it is appropriate to require
DHS to notify the Board in those cases
where DHS has determined that the
results of the previous checks have
expired and must be updated. However,
in view of the time needed for the Board
to complete its case adjudications, the

Department acknowledges that in many
(perhaps most) appeals the results of the
previous identity, law enforcement, and
security investigations or examinations
will no longer be current under the
standards established by DHS and must
be updated before the Board has
completed its adjudication process.
(Under the current regulations in 8 CFR
1003.1(e), the Board is required to
adjudicate cases within 90 days after the
completion of the record on appeal for
cases assigned to a single Board
member, or within 180 days after
completion of the record on appeal for
cases assigned to a three-member panel.
Those time frames, however, do not
include the time needed to complete the
record on appeal, including
transcription of the proceedings before
the immigration judge and completion
of briefing by the parties.)

In those cases where DHS advises the
Board that the results of earlier
investigations are no longer current
under DHS’s standards, the Board will
not be able to issue a final decision
granting or affirming any form of relief
covered by § 1003.47. Except as
provided in § 1003.1(d)(6)(iv) of this
rule, the Board will then choose one of
two alternatives in order to complete the
adjudication of the case in the most
expeditious manner. In many such
cases, after consideration of the merits
of the appeal, the Board will issue an
order remanding the case to the
immigration judge to permit DHS to
update the results of the previous
identity, law enforcement, and security
investigations or examinations and
report the results to the immigration
judge. In the alternative, after
consideration of the merits of the
appeal, the Board may provide notice to
both parties that in order to complete
the adjudication of the appeal the case
is being placed on hold to allow DHS to
update biometrics and other
biographical information processing
requirements and any remaining
identity, law enforcement, and security
investigations. (The rule also includes a
conforming amendment to the existing
time limits for the Board’s disposition of
appeals). Under the provisions of
§1003.1(d)(6) and §1003.47(e), as added
by this rule, DHS is obligated to
complete the investigations as soon as
practicable and to advise the Board
promptly whether or not the
investigations have been completed and
are current.

This rule does not disturb the Board’s
authority to take administrative notice
of the contents of official documents as
provided in 8 CFR 1003.1(d)(3)(iv). If
there are any issues to be resolved
relating to any information bearing on

the respondent’s eligibility (or, if the
relief is discretionary, whether that
information supports a denial in the
exercise of discretion), DHS may file a
motion with the Board to remand the
record of proceedings to the
immigration judge. Where the Board
cannot properly resolve the appeal
without further factfinding, the record
may be remanded to the immigration
judge.

In the short term, the Department
anticipates that remanding cases to the
immigration judge may be the most
efficient means to complete or update
results for pipeline or transitional cases,
since that process will facilitate DHS’s
ability to obtain new biometrics from
the respondent for the purpose of
updating previous identity, law
enforcement, and security investigations
or examinations. Over time, however, as
DHS is able to improve its internal
procedures for updating the results of
previous investigations or examinations
without the need for aliens to provide
a new set of fingerprints, the
Department expects that the Board and
DHS should be able to make much
greater use of the procedure for holding
pending appeals where necessary in
order to allow the opportunity for DHS
to update prior results without requiring
a remand.

In any case that is remanded to the
immigration judge pursuant to
§1003.1(d)(6), the Board’s order will be
an order remanding the case and not a
final decision, in order to allow DHS to
complete or update the identity, law
enforcement, and security investigations
or examinations of the respondent(s).
The immigration judge will then
consider the results of the completed or
updated investigations or investigations
before issuing a decision granting or
denying the relief sought. If DHS
presents additional information as a
result, the immigration judge may
conduct a further hearing as needed to
resolve any legal or factual issues raised.
The immigration judge’s decision
following remand may be appealed to
the Board as provided by §§ 1003.1(b)
and 1003.38 if there is any new
evidence in the record as a result of the
background investigation.

Section 1003.1(d)(6)(iv) of this rule,
however, provides that the Board is not
required to remand or hold a case under
§1003.1(d)(6) if the Board decides to
dismiss the respondent’s appeal or deny
the relief sought. In any case where the
results of the DHS investigations or
examinations would not affect the
disposition of the case—for example,
where the Board determines that the
respondent’s appeal should be
dismissed or the alien is ineligible for
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the relief sought because of a criminal
conviction or is unable to establish
required elements for eligibility such as
continuous physical presence, extreme
hardship, good moral character, or past
persecution or a well-founded fear of
future persecution—there is no reason
to delay the Board’s disposition of the
case. The results of the identity, law
enforcement, or security investigations
or examinations may be relevant to the
exercise of discretion in granting or
denying relief in some cases, but not in
cases where the respondent is unable to
establish eligibility in any event.

The Department recognizes that the
implementation of this rule will mean
that many cases may be continued by
the immigration judges or remanded or
placed on hold by the Board pending
the completion or updating of the
necessary identity, law enforcement,
and security investigations or
examinations by DHS. This is
particularly true for the pipeline or
transitional cases that are already
pending as of the date this rule takes
effect. Nevertheless, the Department has
determined that the security of the
United States is of the utmost
importance and requires that aliens not
be granted the forms of relief covered by
§1003.47 unless the identity, law
enforcement, and security investigations
and examinations have been conducted
by DHS and are up-to-date. The
Department is therefore publishing this
rule as an interim rule. Moreover, after
the initial implementation period, it is
expected that the number of cases where
immigration judges will continue a case
under § 1003.47(f) or where the Board is
required to hold or remand a case under
§1003.1(d)(6) will diminish over time.
The Department anticipates that in the
future DHS will be able to improve its
procedures for conducting and updating
its investigations or examinations in
such a manner as to minimize the
delays in the adjudicatory process.

Granting of Relief

When the immigration judge or the
Board grants relief entitling respondent
to a document from DHS evidencing
status, the decision will include either
an oral or written notification to the
respondent to appear before the
appropriate local DHS office for
preparation of such document or to
obtain required biometric and other
biographical information for preparation
of such document. In the past, the lack
of such a notification by immigration
judge and Board decisions and the
ambiguity of an Immigration and
Customs Enforcement counsel’s
responsibility to provide such
instruction relating to a function of CIS

have resulted in confusion on the part
of the alien about the process for
receiving such document. It is expected
that the local DHS office will promptly
direct the respondent to submit to any
biometric processing necessary to
prepare documents in keeping with
biometric and other requirements of the
law.

Conforming Amendments to Part 1208

This rule makes conforming
amendments to 8 CFR part 1208 to
ensure consistency with the provisions
of §1003.47 as added by this rule. The
rule amends § 1208.4 to provide that an
asylum application filed in proceedings
before an immigration judge is
considered to have been filed regardless
of when biometrics are completed, as
provided in § 1003.47. Failure to
comply with processing requirements
for biometrics and other biographical
information within the time allowed
will result in dismissal of the
application, unless the applicant
demonstrates that such failure was the
result of good cause under § 1003.47(c)
and (d) and amended 8 CFR 1208.10.

This rule also revises the language of
§1208.10 to eliminate confusing and
unnecessary language that pertains to
the processing of asylum applications
by asylum officers in USCIS rather than
by the immigration judges. Retention of
such provisions pertaining solely to
DHS’s asylum office procedures—
including the reference to a failure to
appear for an asylum interview before
an asylum officer, the waiver of the right
to an adjudication by an asylum officer,
and providing a change of address to the
Office of International Affairs—is
unnecessary and inappropriate in the
Attorney General’s regulations in part
1208 that now govern consideration of
asylum cases by the immigration judges
and the Board.” (Such provisions, of

7 Pursuant to the Homeland Security Act of 2002,
Public Law 107-296, on March 1, 2003, the
functions of the former Immigration and
Naturalization Service were transferred from the
Department of Justice to DHS. Although the
responsibility for the Asylum Officer program was
transferred to USCIS, the immigration judges and
the Board remained under the authority of the
Attorney General and retained their preexisting
authority with respect to applications for asylum
and withholding of removal filed or renewed by
aliens in removal proceedings. Since both the
Secretary of Homeland Security and the Attorney
General are vested with independent authority over
asylum matters and certain other matters under the
Immigration and Nationality Act, it was necessary
for the Attorney General to promulgate a new set
of regulations pertaining to the authority of the
immigration judges and the Board, separate from
the previous INS regulations. Accordingly, on
February 28, 2003, the Attorney General published
regulations reorganizing title 8 of the Code of
Federal Regulations, creating a new chapter V for
regulations of the Department of Justice, which is

course, are still retained in the DHS
regulations in 8 CFR part 208 relating to
the consideration of asylum
applications by asylum officers.)

There is no need for lengthy
provisions in § 1208.10 pertaining to an
alien’s failure to appear for a hearing
before an immigration judge because the
Act already provides clear procedures
for dealing with a failure to appear,
including the issuance of an order of
deportation or removal in absentia in
appropriate cases, and also a process for
seeking rescission of an in absentia
order. See section 240(b)(5) and former
section 242B(c) of the Act. There is also
no need for discussion of a change of
address in this context because the Act
and the regulations already include
clear provisions relating to the
obligation of aliens to provide a current
address to the Attorney General in
connection with the immigration
proceedings. Accordingly, after a brief
reference to the consequences for an
alien’s failure to appear for a
deportation or removal proceeding,
§1208.10 is revised to focus on the issue
of a failure to comply with requirements
to provide biometrics and other
biographical information, consistent
with the provisions of § 1003.47.

This rule also makes a conforming
amendment in § 1208.14 to require
compliance with the requirements of
§1003.47 concerning identity, law
enforcement, and security investigations
before an immigration judge can grant
asylum. This change codifies the
existing statutory requirement in section
208(d)(5)(A)(@{) of the Act and cross-
references the procedural requirements
in §1003.47.

Voluntary Departure

Section 240B of the Act (8 U.S.C.
1229c) authorizes DHS (prior to the
initiation of removal proceedings) or an
immigration judge (after the initiation of
removal proceedings) to approve an
alien’s request to be granted the
privilege of voluntary departure in lieu
of being ordered removed from the
United States. Although a grant of
voluntary departure does not authorize
an alien to remain indefinitely in the
United States, it permits the alien to

separate from the regulations of the new DHS that
continue to be codified in 8 CFR chapter I. 68 FR
9824 (February 28, 2003); see also 68 FR 10349
(March 5, 2003). As a result of the shared authority
over asylum matters, and in view of the limited
time available to implement the necessary changes,
the Attorney General’s new regulations duplicated
the asylum and withholding of removal regulations
in part 208 into a new part 1208 in chapter V. The
Department of Justice and DHS are now engaged in
the process of amending their respective regulations
to eliminate unnecessary provisions pertaining to
the authority of the other agency.
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remain in the United States until the
expiration of the period of voluntary
departure—generally, up to 120 days if
voluntary departure is granted prior to
the completion of immigration
proceedings pursuant to 8 CFR
1240.26(b) and up to 60 days if granted
at the conclusion of the proceedings
before the immigration judge pursuant
to 8 CFR 1240.26(c).

The identity, law enforcement, and
security checks conducted by DHS are
also relevant in connection with the
granting of voluntary departure by an
immigration judge, whether during the
pendency of removal proceedings or at
the completion of those proceedings.
This is so because the results of the
investigations may be relevant with
respect to the exercise of discretion by
the immigration judge in deciding
whether or not to grant voluntary
departure, and also in view of the
requirement that an alien must
demonstrate good moral character to
obtain voluntary departure at the
conclusion of removal proceedings. See
8 CFR 1240.26(c). A grant of voluntary
departure is a valuable benefit because
it allows an alien who departs the
country within the allowable period to
avoid the adverse future consequences
under the immigration laws attributable
to having been ordered removed.

On the other hand, the Department
recognizes the importance of granting of
voluntary departure in proper cases,
whether voluntary departure is granted
prior to the conclusion of immigration
proceedings or in lieu of an order of
removal, without causing unnecessary
delays in the process. As a practical
matter, the DHS background and
security checks may be completed
routinely in many cases in a timely
manner, if DHS captures the alien’s
biometrics or other biographical
information and initiates the necessary
investigations prior to or at the time of
issuing and filing the NTA, but there
will be some cases as noted above where
completion of the background or
security checks may require a
significant additional period of time.

Accordingly, this rule does not
propose to require the immigration
judges to wait until being advised by
DHS that it has completed the
appropriate identity, law enforcement,
and security investigations before the
immigration judges can grant voluntary
departure. However, the rule recognizes
that DHS may affirmatively seek
additional time to complete such
investigations in some cases prior to the
granting of voluntary departure, and
allows the immigration judges to decide
such requests for a continuance on a
case-by-case basis.

This rule also makes an
accommodation in the existing time
limits with respect to the granting of
voluntary departure prior to the
conclusion of removal proceedings,
where the alien makes a request for
voluntary departure no later than the
master calendar hearing at which the
case is initially calendared for a merits
hearing, as provided in 8 CFR
1240.26(b)(1)(i)(A). In such a case,
where the DHS investigations have not
yet been completed, the immigration
judge may grant a continuance to await
the results of DHS’s investigations
before granting voluntary departure. The
granting of a continuance will thereby
extend the 30-day period, as currently
provided in § 1240.26(b)(1)(ii), for the
immigration judge to grant a request for
voluntary departure prior to the
conclusion of removal proceedings.

Custody Redeterminations

In view of the distinct nature of
custody redetermination hearings before
the immigration judges, and the
exigencies of time often associated with
such hearings, this rule does not
propose to apply the same procedures
for custody hearings as for removal
proceedings. See 8 CFR 1003.19(d)
(custody and bond hearings separate
and apart from removal proceedings).

Although some background or
security investigations may require
weeks or months to resolve certain
sensitive or difficult issues, as noted
above, the initial determinations
relating to holding aliens in custody
during the pendency of removal
proceedings against them must be made
on a more expedited basis. Under its
existing regulations, DHS generally
must make a decision on the continued
detention of an alien within 48 hours of
apprehending the alien, except in the
case of an emergency or other
extraordinary circumstances requiring
additional time. 8 CFR 287.3(d).
Thereafter, unless the alien is subject to
detention pursuant to section 236(c) of
the Act or other special circumstances,
the alien can immediately request a
hearing before an immigration judge to
seek a redetermination of the conditions
of custody, as provided in 8 CFR
1003.19.

The Supreme Court has repeatedly
“recognized detention during
deportation proceedings as a
constitutionally valid aspect of the
deportation process,” Demore v. Kim,
538 U.S. 510, 523 (2003), and has
recognized that “Congress eliminated
any presumption of release pending
deportation, committing that
determination to the discretion of the
Attorney General.” Reno v. Flores, 507

U.S. 292, 306 (1993); see also Carlson v.
Landon, 342 U.S. 524, 538—40 (1952).
Under section 236 of the Act (8 U.S.C.
1226), an alien has no right to be
released from custody during the
pendency of removal proceedings, and
both DHS, in making custody decisions,
and the Attorney General, the Board,
and the immigration judges, in
conducting reviews of custody
determinations, have broad discretion in
deciding whether or not an alien has
made a sufficient showing to merit
being released on bond or on personal
recognizance pending the completion of
removal proceedings.

As recognized by the Supreme Court,
section 236(a) does not give detained aliens
any right to release on bond. Rather, the
statute merely gives the Attorney General the
authority to grant bond if he concludes, in
the exercise of broad discretion, that the
alien’s release on bond is warranted. The
extensive discretion granted the Attorney
General under the statute is confirmed by its
further provision that “[tlhe Attorney
General’s discretionary judgment regarding
the application of this section shall not be
subject to review.” Section 236(e) of the INA.
Even apart from that provision, the courts
have consistently recognized that the
Attorney General has extremely broad
discretion in determining whether or not to
release an alien on bond under this and like
provisions. Further, the INA does not limit
the discretionary factors that may be
considered by the Attorney General in
determining whether to detain an alien
pending a decision on asylum or removal.

Matter of D-J-, 23 1&N Dec. 572, 575-76
(A.G. 2003) (citations omitted; emphasis
in original).

The existing regulations provide that
an immigration judge, in reviewing a
custody determination by DHS, may
consider any relevant information
available to the immigration judge or
any information presented by the alien
or by DHS. 8 CFR 1003.19(d). There can
be no doubt that the results of DHS’s
identity, law enforcement, and security
investigations can be quite relevant with
respect to a redetermination of custody
conditions by the immigration judge for
aliens detained in connection with
immigration proceedings. The custody
decisions should be made on the basis
of as complete a record as possible
under the circumstances, but must be
made promptly in light of applicable
legal standards.

Accordingly, § 1003.47(k) of the rule
provides that the immigration judges, in
scheduling a custody redetermination
hearing in response to an alien’s request
under 8 CFR 1003.19(b), should take
into account, to the extent practicable
consistent with the expedited nature of
such cases, the brief initial period of
time needed by DHS to conduct the
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automated portions of its identity, law
enforcement, and security checks prior
to a custody redetermination by an
immigration judge.

This rule contemplates that DHS may
have an opportunity to present at least
the results of automated checks, to the
extent practicable, but does not require
the immigration judges to wait until
being advised by DHS that it has
completed all appropriate identity, law
enforcement, and security investigations
before the immigration judges can order
an alien released on bond or personal
recognizance. However, the rule
specifically provides that DHS may
affirmatively request that the
immigration judge allow additional time
to complete such investigations in
particular cases prior to the issuance of
a custody decision, and the immigration
judge will decide such requests for a
continuance on a case-by-case basis.

Allowing a brief initial period of time
for DHS to complete the automated
portions of its background and security
checks, and providing a process for DHS
to request additional time in particular
cases to resolve issues in those
investigations, is sound public policy in
order to ensure that the immigration
judges’ decisions are based on as
complete a record as possible under the
circumstances. Moreover, this approach
may also be expected to reduce the
number of instances in which an
immigration judge’s custody decision is
subject to an automatic stay pending
appeal to the Board—i.e., in those cases
where DHS as a matter of discretion
chooses to invoke the provisions of 8
CFR 1003.19(i)(2) because of concerns
relating to the unresolved identity, law
enforcement, or security investigations.

Under this rule, though, there will be
cases where the immigration judge may
issue a custody decision without
waiting for DHS to complete all portions
of its identity, law enforcement, or
security checks, particularly where
there is some delay in completing those
investigations. In any case (whether
through the background and security
checks or otherwise) where DHS
subsequently discovers information
reflecting a clear change of
circumstances with regard to the
reasons for detaining an individual
during the pendency of the removal
proceedings, the Department notes that
DHS is free to decide to cancel the
alien’s bond and take the alien back into
custody under section 236 of the Act,
under established procedures. See 8
CFR 236.1(c)(9), 1236.1(c)(9); Matter of
Sugay, 17 I&N Dec. 637, 639 (BIA 1981)
(finding “without merit [the alien’s]
counsel’s argument that the District
Director was without authority to revoke

bond once an alien has had a bond
redetermination hearing” before an
immigration judge); see also Matter of
Valles-Perez, 21 1&N Dec. 769, 772 (BIA
1997) (“‘the regulations presently
provide that when an alien has been
released following a bond proceeding, a
district director has continuing
authority to revoke or revise the bond,
regardless of whether the Immigration
Judge or this Board has rendered a bond
decision.”). An alien whose bond has
been revoked after previously being
ordered released by an immigration
judge can then seek a new custody
determination. See Ortega de los
Angeles v. Ridge, No. CV 04-0551—
PHX-JAT (JI) (D. Ariz. Apr. 27, 2004).
Consistent with the district court’s
accurate interpretation of the existing
regulatory language in Ortega, this rule
also revises § 1003.19(e) to clarify this
provision and codify the Department’s
interpretation that it only relates to
subsequent requests for bond
redeterminations made by the alien.

Good Cause Exception

The Department has determined that
good cause exists under 5 U.S.C.
553(b)(B) and (d)(3) to make this rule
effective April 1, 2005, for several
reasons. Protecting national security and
public safety has long been a focus of
U.S. immigration law. Applicants for
immigration benefits are always subject
to some form of law enforcement check
to assess their eligibility for the benefits
or determine their inadmissibility to, or
removability from, the United States.
The September 11, 2001, attack and the
9/11 Commission’s report, however,
have highlighted the urgent need for
immediate reforms to certain
immigration processes, including the
process by which the Department, DHS,
and other law enforcement agencies
initiate, vet, and resolve law
enforcement checks.

Both the Department and DHS have
expanded the number and types of law
enforcement checks conducted on aliens
seeking immigration benefits. However,
vulnerability exists in the manner in
which immigration benefits are given,
particularly when an immigration status
is granted or document is issued prior
to completion of the required law
enforcement checks or investigations by
DHS, the Department, or other law
enforcement agencies. The 9/11
Commission highlighted many of the
dangers posed by terrorists, including
their mobility, and recommended
improved immigration controls that
would ensure, among other things, that
terrorists cannot obtain travel
documents. Certain immigration
statuses granted by DHS and the

Department and certain documents
issued by USCIS authorize aliens not
only to work in the United States but
also to travel freely to and from the
United States. Issuance of this interim
rule will enable DOJ and DHS to detect
aliens who may pose a threat to the
United States before they would
otherwise be granted relief from removal
that would permit them to continue
residing in the United States and to
obtain documents from DHS that permit
them to board planes and other vessels
or work in jobs in the U.S. that could
facilitate their plans to commit terrorist
acts. In addition, possession of an
employment authorization document
demonstrates that an alien’s presence in
the U.S. is “under color of law,” which
not only can facilitate travel within the
U.S., but also can cause a law
enforcement officer or security official
(public or private) not to follow up on
an encounter with the individual.

The significance of completing law
enforcement checks prior to the granting
of applications for relief from removal
by EOIR adjudicators or issuance of
immigration documents by DHS cannot
be overestimated. DHS reports that
through the law enforcement check
process it has discovered that certain
applicants were: (1) Attempting to
procure missile technology for a foreign
government with terrorist ties; (2)
previously deported for attempted drug
smuggling; (3) serving as an executive
officer of a designated foreign terrorist
organization; (4) subject to outstanding
warrants for rape and other aggravated
felonies; and (5) escaped prisoners from
Canada and other countries who were
subject to extradition. If the Department
had granted an application for relief
from removal, such as lawful permanent
resident status, without being apprised
of results from law enforcement checks
or investigations, it is likely that
individuals such as these would have
gained the freedom to move throughout
the United States (and possibly travel
internationally) and to further any
criminal efforts or terrorist activities
that could affect America’s safety and
threaten national security.

Congress has provided DHS and the
Department with authority in certain
instances to rescind, revoke, or
terminate an immigration status that
was illegally procured or procured by
concealment of a material fact or by
willful misrepresentation. See, e.g.
sections 205, 246, and 340 of the Act (8
U.S.C. 1155, 1256, and 1451). However,
the process for rescission, revocation, or
termination of an immigration status or
document in many instances can be
prolonged for several months or years,
particularly in those cases requiring
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judicial review. Even when DHS places
aliens in removal or rescission
proceedings or seeks to terminate or
revoke an immigration status previously
granted, the aliens in most instances
retain their immigration status, even if
granted in error, while such proceedings
are ongoing and until concluded. As a
result, the potential for harm increases
the longer an alien retains an
immigration status or document that he
or she is not lawfully entitled to or
should not have been issued in the first
instance. Therefore, it is imperative that
DHS run background checks before
applications for immigration relief or
protection from removal are granted or
immigration documents are issued.

While we expect that public
comments may help the Department to
improve its process, the urgency of
putting a better system in place
outweighs the opportunity for notice
and comment before any improvement
is made. Accordingly, the Department
finds that it would be impracticable and
contrary to the public interest to delay
implementation of this rule to allow the
prior notice and comment period
normally required under 5 U.S.C.
553(b)(B) and (d)(3). The Department
nevertheless invites written comments
on this interim rule and will consider
any timely comments in preparing the
final rule.

Regulatory Flexibility Act

The Attorney General, in accordance
with the Regulatory Flexibility Act (5
U.S.C. 605(b)), has reviewed this
regulation and, by approving it, certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities. It does not
have any impact on small entities as
that term is defined in 5 U.S.C. 601(6).

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 251 of the Small
Business Regulatory Enforcement Act of
1996, 5 U.S.C. 804. This rule will not
result in an annual effect on the
economy of $100 million or more; a
major increase in costs or prices; or

significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Executive Order 12866

This rule is considered by the
Department of Justice to be a
“significant regulatory action”” under
Executive Order 12866, section 3(f),
Regulatory Planning and Review.
Accordingly, this rule has been
submitted to the Office of Management
and Budget for review.

Executive Order 13132

This rule will not have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule does not have sufficient federalism
implications to warrant the preparation
of a federalism summary impact
statement.

Executive Order 12988, Civil Justice
Reform

This rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995, Public Law 10413, all
Departments are required to submit to
the Office of Management and Budget
(OMB) for review and approval, any
reporting requirements inherent in a
final rule. This rule does not impose any
new reporting or recordkeeping
requirements under the Paperwork
Reduction Act.

List of Subjects
8 CFR Part 1003

Administrative practice and
procedure, Aliens, Immigration, Legal
services, Organization and function
(Government agencies).

8 CFR Part 1208

Administrative practice and
procedure, Aliens, Immigration,
Organization and function (Government
agencies).

m Accordingly, chapter V of title 8 of the
Code of Federal Regulations is amended
as follows:

PART 1003—EXECUTIVE OFFICE FOR
IMMIGRATION REVIEW

m 1. The authority citation for 8 CFR part
1003 continues to read as follows:

Authority: 5 U.S.C. 301; 8 U.S.C. 1101
note, 1103, 1252 note, 1252b, 1324b, 1362; 28
U.S.C. 509, 510, 1746; sec. 2, Reorg. Plan No.
2 0f 1950, 3 CFR, 1949-1953 Comp., p. 1002;
section 203 of Pub. L. 105-100, 111 Stat.
2196—200; sections 1506 and 1510 of Pub. L.
106-386; 114 Stat. 1527—-29, 1531-32; section
1505 of Pub. L. 106-554, 114 Stat. 2763A—
326 to —328.

m 2. Section 1003.1 is amended by
redesignating paragraph (d)(6) as
paragraph (d)(7), adding a new paragraph
(d)(6), and revising paragraph (e)(8)(i), to
read as follows:

§1003.1 Organization, jurisdiction, and
powers of the Board of Immigration
Appeals.

* * * * *

(d) * % %

(6) Identity, law enforcement, or
security investigations or examinations.
(i) The Board shall not issue a decision
affirming or granting to an alien an
immigration status, relief or protection
from removal, or other immigration
benefit, as provided in 8 CFR
1003.47(b), that requires completion of
identity, law enforcement, or security
investigations or examinations if:

(A) Identity, law enforcement, or
security investigations or examinations
have not been completed during the
proceedings;

(B) DHS reports to the Board that the
results of prior identity, law
enforcement, or security investigations
or examinations are no longer current
under the standards established by DHS
and must be updated; or

(C) Identity, law enforcement, or
security investigations or examinations
have uncovered new information
bearing on the merits of the alien’s
application for relief.

(ii) Except as provided in paragraph
(d)(6)(iv) of this section, if identity, law
enforcement, or security investigations
or examinations have not been
completed or DHS reports that the
results of prior investigations or
examinations are no longer current
under the standards established by DHS,
then the Board will determine the best
means to facilitate the final disposition
of the case, as follows:

(A) The Board may issue an order
remanding the case to the immigration
judge with instructions to allow DHS to
complete or update the appropriate
identity, law enforcement, or security
investigations or examinations pursuant
to §1003.47; or

(B) The Board may provide notice to
both parties that in order to complete
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adjudication of the appeal the case is
being placed on hold until such time as
all identity, law enforcement, or
security investigations or examinations
are completed or updated and the
results have been reported to the Board.

(iii) In any case placed on hold under
paragraph (d)(6)(ii)(B) of this section,
DHS shall report to the Board promptly
when the identity, law enforcement, or
security investigations or examinations
have been completed or updated. If DHS
obtains relevant information as a result
of the identity, law enforcement, or
security investigations or examinations,
or if the applicant fails to comply with
necessary procedures for collecting
biometrics or other biographical
information, DHS may move to remand
the record to the immigration judge for
consideration of whether, in view of the
new information or the alien’s failure to
comply, the immigration relief should
be denied, either on grounds of
eligibility or, where applicable, as a
matter of discretion.

(iv) The Board is not required to
remand or hold a case pursuant to
paragraph (d)(6)(ii) of this paragraph if
the Board decides to dismiss the
respondent’s appeal or deny the relief
sought.

(v) The immigration relief described
in 8 CFR 1003.47(b) and granted by the
Board shall take effect as provided in 8
CFR 1003.47(i).

(e)***
(8)***

(i) Except in exigent circumstances as
determined by the Chairman, or as
provided in paragraph (d)(6) of this
section, the Board shall dispose of all
appeals assigned to a single Board
member within 90 days of completion of
the record on appeal, or within 180 days
after an appeal is assigned to a three-
member panel (including any additional

opinion by a member of the panel).

m 3. Paragraph (e) of § 1003.19 is revised
to read as follows:

§1003.19 Custody/bond.

* * * * *

(e) After an initial bond
redetermination, an alien’s request for a
subsequent bond redetermination shall
be made in writing and shall be
considered only upon a showing that
the alien’s circumstances have changed
materially since the prior bond
redetermination.

* * * * *

m 4. Section 1003.47 is added to read as
follows:

§1003.47 Identity, law enforcement, or
security investigations or examinations
relating to applications for immigration
relief, protection, or restriction on removal.

(a) In general. The procedures of this
section are applicable to any application
for immigration relief, protection, or
restriction on removal that is subject to
the conduct of identity, law
enforcement, or security investigations
or examinations as described in
paragraph (b) of this section, in order to
ensure that DHS has completed the
appropriate identity, law enforcement,
or security investigations or
examinations before the adjudication of
the application.

(b) Covered applications. The
requirements of this section apply to the
granting of any form of immigration
relief in immigration proceedings which
permits the alien to reside in the United
States, including but not limited to the
following forms of relief, protection, or
restriction on removal to the extent they
are within the authority of an
immigration judge or the Board to grant:

(1) Asylum under section 208 of the
Act.

(2) Adjustment of status to that of a
lawful permanent resident under
sections 209 or 245 of the Act, or any
other provision of law.

(3) Waiver of inadmissibility or
deportability under sections 209(c), 212,
or 237 of the Act, or any provision of
law.

(4) Permanent resident status on a
conditional basis or removal of the
conditional basis of permanent resident
status under sections 216 or 216A of the
Act, or any other provision of law.

(5) Cancellation of removal or
suspension of deportation under section
240A or former section 244 of the Act,
or any other provision of law.

(6) Relief from removal under former
section 212(c) of the Act.

(7) Withholding of removal under
section 241(b)(3) of the Act or under the
Convention Against Torture.

(8) Registry under section 249 of the
Act.

(9) Conditional grants relating to the
above, such as for applications seeking
asylum pursuant to section 207(a)(5) of
the Act or cancellation of removal in
light of section 240A(e) of the Act.

(c) Completion of applications for
immigration relief, protection, or
restriction on removal. Failure to file
necessary documentation and comply
with the requirements to provide
biometrics and other biographical
information in conformity with the
applicable regulations, the instructions
to the applications, the biometrics
notice, and instructions provided by
DHS, within the time allowed by the

immigration judge’s order, constitutes
abandonment of the application and the
immigration judge may enter an
appropriate order dismissing the
application unless the applicant
demonstrates that such failure was the
result of good cause. Nothing in this
section shall be construed to affect the
provisions in 8 CFR 1208.4 regarding
the timely filing of asylum applications
or the determination of a respondent’s
compliance with any other deadline for
initial filing of an application, including
the consequences of filing under the
Child Status Protection Act.

(d) Biometrics and other biographical
information. At any hearing at which a
respondent expresses an intention to file
or files an application for relief for
which identity, law enforcement, or
security investigations or examinations
are required under this section, unless
DHS advises the immigration judge that
such information is unnecessary in the
particular case, DHS shall notify the
respondent of the need to provide
biometrics and other biographical
information and shall provide a
biometrics notice and instructions to the
respondent for such procedures. The
immigration judge shall specify for the
record when the respondent receives the
biometrics notice and instructions and
the consequences for failing to comply
with the requirements of this section.
Whenever required by DHS, the
applicant shall make arrangements with
an office of DHS to provide biometrics
and other biographical information
(including for any other person covered
by the same application who is required
to provide biometrics and other
biographical information) before or as
soon as practicable after the filing of the
application for relief in the immigration
proceedings. Failure to provide
biometrics or other biographical
information of the applicant or any
other covered individual within the
time allowed will constitute
abandonment of the application or of
the other covered individual’s
participation unless the applicant
demonstrates that such failure was the
result of good cause. DHS is responsible
for obtaining biometrics and other
biographical information with respect to
any alien in detention.

(e) Conduct of investigations or
examinations. DHS shall endeavor to
initiate all relevant identity, law
enforcement, or security investigations
or examinations concerning the alien or
beneficiaries promptly, to complete
those investigations or examinations as
promptly as is practicable (considering,
among other things, increased demands
placed upon such investigations), and to
advise the immigration judge of the
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results in a timely manner, on or before
the date of a scheduled hearing on any
application for immigration relief filed
in the proceedings. The immigration
judges, in scheduling hearings, shall
allow a period of time for DHS to
undertake the necessary identity, law
enforcement, or security investigations
or examinations prior to the date that an
application is scheduled for hearing and
disposition, with a view to minimizing
the number of cases in which hearings
must be continued.

(f) Continuance for completion of
investigations or examinations. If DHS
has not reported on the completion and
results of all relevant identity, law
enforcement, or security investigations
or examinations for an applicant and his
or her beneficiaries by the date that the
application is scheduled for hearing and
disposition, after the time allowed by
the immigration judge pursuant to
paragraph (e) of this section, the
immigration judge may continue
proceedings for the purpose of
completing the investigations or
examinations, or hear the case on the
merits. DHS shall attempt to give
reasonable notice to the immigration
judge of the fact that all relevant
identity, law enforcement, or security
investigations or examinations have not
been completed and the amount of time
DHS anticipates is required to complete
those investigations or examinations.

(g) Adjudication after completion of
investigations or examinations. In no
case shall an immigration judge grant an
application for immigration relief that is
subject to the conduct of identity, law
enforcement, or security investigations
or examinations under this section until
after DHS has reported to the
immigration judge that the appropriate
investigations or examinations have
been completed and are current as
provided in this section and DHS has
reported any relevant information from
the investigations or examinations to the
immigration judge.

(h) Adjudication upon remand from
the Board. In any case remanded
pursuant to 8 CFR 1003.1(d)(6), the
immigration judge shall consider the
results of the identity, law enforcement,
or security investigations or
examinations subject to the provisions
of this section. If new information is
presented, the immigration judge may
hold a further hearing if necessary to
consider any legal or factual issues,
including issues relating to credibility,
if relevant. The immigration judge shall
then enter an order granting or denying
the immigration relief sought.

(i) Procedures when immigration
relief granted. At the time that the
immigration judge or the Board grants

any relief under this section that would
entitle the respondent to a new
document evidencing such relief, the
decision granting such relief shall
include advice that the respondent will
need to contact an appropriate office of
DHS. Information concerning DHS
locations and local procedures for
document preparation shall be routinely
provided to EOIR and updated by DHS.
Upon respondent’s presentation of a
final order from the immigration judge
or the Board granting such relief and
submission of any biometric and other
information necessary, DHS shall
prepare such documents in keeping
with section 264 of the Act and
regulations thereunder and other
relevant law.

(j) Voluntary departure. The
procedures of this section do not apply
to the granting of voluntary departure
prior to the conclusion of proceedings
pursuant to 8 CFR 1240.26(b) or at the
conclusion of proceedings pursuant to 8
CFR 1240.26(c). If DHS seeks a
continuance in order to complete
pending identity, law enforcement, or
security investigations or examinations,
the immigration judge may grant
additional time in the exercise of
discretion, and the 30-day period for the
immigration judge to grant voluntary
departure, as provided in
§1240.26(b)(1)(ii), shall be extended
accordingly.

(k) Custody hearings. The foregoing
provisions of this section do not apply
to proceedings seeking the
redetermination of conditions of
custody of an alien during the pendency
of immigration proceedings under
section 236 of the Act. In scheduling an
initial custody redetermination hearing,
the immigration judge shall, to the
extent practicable consistent with the
expedited nature of such cases, take
account of the brief initial period of
time needed for DHS to conduct the
automated portions of its identity, law
enforcement, or security investigations
or examinations with respect to aliens
detained in connection with
immigration proceedings. If at the time
of the custody hearing DHS seeks a brief
continuance in an appropriate case
based on unresolved identity, law
enforcement, or security investigations
or examinations, the immigration judge
in the exercise of discretion may grant
one or more continuances for a limited
period of time which is reasonable
under the circumstances.

PART 1208—PROCEDURES FOR
ASYLUM AND WITHHOLDING OF
REMOVAL

m 5. The authority citation for part 1208
is revised to read as follows:

Authority: 8 U.S.C. 1103, 1158, 1225, 1231,
1282.

m 6. Section 1208.4 is amended by
adding two new sentences at the end of
paragraph (a)(2)(ii), to read as follows:

§1208.4 Filing the application.

* * * * *

(a) * x %
(2) * x %

(ii) * * * The failure to have
provided required biometrics and other
biographical information does not
prevent the “filing” of an asylum
application for purposes of the one-year
filing rule of section 208(a)(2)(B) of the
Act. See 8 CFR 1003.47.

* * * * *

m 7. Section 1208.10 is revised to read as
follows:

§1208.10 Failure to appear at a scheduled
hearing before an immigration judge; failure
to follow requirements for biometrics and
other biographical information processing.

Failure to appear for a scheduled
immigration hearing without prior
authorization may result in dismissal of
the application and the entry of an order
of deportation or removal in absentia.
Failure to comply with processing
requirements for biometrics and other
biographical information within the
time allowed will result in dismissal of
the application, unless the applicant
demonstrates that such failure was the
result of good cause. DHS is responsible
for obtaining biometrics and other
biographical information with respect to
any alien in custody.

m 8. Section 1208.14 is amended by

adding a new sentence at the end of
paragraph (a) to read as follows:

§1208.14 Approval, denial, referral, or
dismissal of application.

(@) * * *In no case shall an
immigration judge grant asylum without
compliance with the requirements of
§1003.47 concerning identity, law
enforcement, or security investigations
or examinations.

* * * * *

Dated: January 26, 2005.
John Ashcroft,
Attorney General.
[FR Doc. 05-1782 Filed 1-27-05; 12:33 pm]
BILLING CODE 4410-30-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2004-19262; Directorate
Identifier 2004—NM-54-AD; Amendment 39—
13953; AD 2005—-02-08]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model MD-11 and MD-11F
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
McDonnell Douglas Model MD-11 and
MD-11F airplanes. This AD requires
inspecting the power feeder cables of
the auxiliary power unit (APU) for
chafing damage, and accomplishing any
related corrective action. This AD also
requires modifying the drain line of the
fuel feed shroud of the horizontal
stabilizer. This AD is prompted by a
report of the drain line of the fuel feed
shroud riding on the power feeder
cables of the APU. We are issuing this
AD to prevent chafing of the power
feeder cables of the APU, which could
result in electrical arcing to adjacent
structure and consequent fire in the
airplane.

DATES: This AD becomes effective
March 7, 2005.

The incorporation by reference of a
certain publication listed in the AD is
approved by the Director of the Federal
Register as of March 7, 2005.
ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Long Beach
Division, 3855 Lakewood Boulevard,
Long Beach, California 908486,
Attention: Data and Service
Management, Dept. C1-L5A (D800—
0024). You can examine this
information at the National Archives
and Records Administration (NARA).
For information on the availability of
this material at NARA, call (202) 741—
6030, or go to: http://www.archives.gov/
federal_register/code_of federal
regulations/ibr_locations.html.

Docket: The AD docket contains the
proposed AD, comments, and any final
disposition. You can examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office

(telephone (800) 647-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street SW, room P1.—401,
Washington, DC. This docket number is
FAA-2004-19262; the directorate
identifier for this docket is 2004—-NM—
54—AD.

FOR FURTHER INFORMATION CONTACT:
Samuel Lee, Aerospace Engineer,
Propulsion Branch, ANM-140L, FAA,
Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California 90712—4137;
telephone (562) 627-5262; fax (562)
627-5210.

SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR Part 39 with
an AD for certain McDonnell Douglas
Model MD-11 and MD-11F airplanes.
That action, published in the Federal
Register on October 6, 2004 (69 FR
59837), proposed to require inspecting
the power feeder cables of the auxiliary
power unit (APU) for chafing damage,
and accomplishing any related
corrective action. The proposed AD
would also require modifying the drain
line of the fuel feed shroud of the
horizontal stabilizer.

Comments

We provided the public the
opportunity to participate in the
development of this AD. No comments
have been submitted on the proposed
AD or on the determination of the cost
to the public.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD as proposed.

Costs of Compliance

There are about 195 airplanes of the
affected design in the worldwide fleet,
and 85 airplanes of U.S. registry.

The inspection will take about 1 work
hour per airplane, at an average labor
rate of $65 per work hour. Based on
these figures, the estimated cost of the
AD for U.S. operators is $5,525, or $65
per airplane.

The modification will take about 3
work hours per airplane (including the
functional test), at an average labor rate
of $65 per work hour. Parts cost will be
minimal. Based on these figures, the
estimated cost of the AD for U.S.
operators is $16,575, or $195 per
airplane.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of

the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule”” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):
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2005-02-08 McDonnell Douglas:
Amendment 39-13953. Docket No. FAA—
2004-19262; Directorate Identifier 2004—
NM-54—-AD.

Effective Date

(a) This AD becomes effective March 7,
2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to McDonnell Douglas
Model MD-11 and MD-11F airplanes,
certificated in any category; as identified in

Boeing Alert Service Bulletin MD11-28A119,
dated June 3, 2003.

Unsafe Condition

(d) This AD was prompted by a report of
the drain line of the fuel feed shroud riding
on the power feeder cables of the auxiliary
power unit (APU). We are issuing this AD to
prevent chafing of the power feeder cables of
the APU, which could result in electrical
arcing to adjacent structure and consequent
fire in the airplane.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspection/Related Corrective Action/
Modification

(f) Within 18 months after the effective
date of this AD: Do the actions required by
paragraphs (f)(1) and (f)(2) of this AD by
doing all the actions specified in the
Accomplishment Instructions of Boeing Alert
Service Bulletin MD11-28A119, including
appendix A, dated June 3, 2003.

(1) Accomplish a general visual inspection
of the power feeder cables of the APU for
chafing damage. Do any related corrective
action before further flight.

(2) Modify the drain line of the fuel feed
shroud of the horizontal stabilizer (including
a functional test after accomplishing the
modification).

Note 1: For the purposes of this AD, a
general visual inspection is: “A visual
examination of an interior or exterior area,
installation, or assembly to detect obvious
damage, failure, or irregularity. This level of
inspection is made from within touching
distance unless otherwise specified. A mirror
may be necessary to ensure visual access to
all surfaces in the inspection area. This level
of inspection is made under normally
available lighting conditions such as
daylight, hangar lighting, flashlight, or
droplight and may require removal or
opening of access panels or doors. Stands,
ladders, or platforms may be required to gain
proximity to the area being checked.”

Alternative Methods of Compliance
(AMOCs)

(g) The Manager, Los Angeles Aircraft
Certification Office, FAA, has the authority to
approve AMOCGs for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

Material Incorporated by Reference

(h) You must use Boeing Alert Service
Bulletin MD11-28A119, including appendix
A, dated June 3, 2003, to perform the actions
that are required by this AD, unless the AD
specifies otherwise. The Director of the
Federal Register approves the incorporation
by reference of this document in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51. For
copies of the service information, contact
Boeing Commercial Airplanes, Long Beach
Division, 3855 Lakewood Boulevard, Long
Beach, California 90846, Attention: Data and
Service Management, Dept. C1-L5A (D800—
0024). For information on the availability of
this material at the National Archives and
Records Administration (NARA), call (202)
741-6030, or go to http://www.archives.gov/
federal_register/code_of_federal_regulations/
ibr_locations.html. You may view the AD
docket at the Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., room PL—401, Nassif
Building, Washington, DC.

Issued in Renton, Washington, on January
18, 2005.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-1557 Filed 1-28-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. 2003-NM-252—-AD; Amendment
39-13955; AD 2005-02-10]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 757 Series Airplanes Equipped
With Rolls Royce Model RB211
Engines

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 757
series airplanes, that requires repetitive
detailed inspections of the support
brackets and associated fasteners for the
hydraulic lines located in the nacelle
struts, and related investigative and
corrective actions as necessary. This
action also provides an optional
terminating action for the repetitive
inspections. This action is necessary to
prevent flammable fluids from leaking
into the interior compartment of the
nacelle struts where ignition sources
exist, which could result in the ignition
of flammable fluids and an uncontained

fire. This action is intended to address
the identified unsafe condition.

DATES: Effective March 7, 2005. The
incorporation by reference of certain
publications listed in the regulations is
approved by the Director of the Federal
Register as of March 7, 2005.
ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplanes,
P.O. Box 3707, Seattle, Washington
98124-2207. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the National Archives
and Records Administration (NARA).
For information on the availability of
this material at NARA, call (202) 741—
6030, or go to: http://www.archives.gov/
federal_register/
code_of_federal_regulations/
ibr_locations.html.

FOR FURTHER INFORMATION CONTACT: Tom
Thorson, Aerospace Engineer,
Propulsion Branch, ANM-140S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 917-6508; fax (425) 917-6590.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 757 series airplanes was
published in the Federal Register on
May 17, 2004 (69 FR 27866). That action
proposed to require repetitive detailed
inspections of the support brackets and
associated fasteners for the hydraulic
lines located in the nacelle struts, and
related investigative and corrective
actions as necessary. That action also
proposed to provide an optional
terminating action for the repetitive
inspections.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comment received.

Request To Revise Paragraph (b),
Related Investigative and Corrective
Actions

The commenter, an operator, supports
the repetitive inspections required by
paragraph (a) of the proposed AD, but
requests that the related investigative
and corrective actions required by
paragraph (b) of the proposed AD be
applicable only to a pylon (nacelle strut)
that has damaged or loose hydraulic line
support brackets or associated fasteners.
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(If either pylon has loose or damaged
parts, the proposed AD requires that
operators do all of the related
investigative and corrective actions on
both pylons concurrently.) The
commenter states that, if the inspection
results show that a pylon has no
damaged or loose hydraulic line
attachment hardware, operators should
be given the opportunity to repetitively
inspect that pylon until damaged or
loose attachment hardware is found.
The commenter notes that the service
bulletins estimate 15 labor hours per
pylon to modify the hydraulic line
brackets. That modification is the
terminating action for the repetitive
inspections required by paragraph (a) of
the proposed AD. We infer that the
commenter is making this request to
conserve resources and not expend
labor hours to do the terminating action
on a pylon that does not have damaged
or loose hydraulic line attachment
hardware.

The FAA agrees that operators should
be required to only perform the related
investigative and corrective actions on a
nacelle strut that has damaged or loose
hydraulic line support brackets or
associated fasteners. We have revised
paragraph (b) of this AD accordingly.
We have determined that this allowance
will not affect continued operational
safety. If the results of any inspection
indicate that a nacelle strut has no
damaged or loose hydraulic line
attachment hardware, operators must
continue to repetitively inspect that
strut in accordance with the
requirements of paragraph (a) of this AD
until damaged or loose attachment
hardware is found, at which time the
requirements of paragraph (b) of this AD
must be accomplished.

Conclusion

We have carefully reviewed the
available data, including the comments
that have been submitted, and
determined that air safety and the
public interest require adopting the AD
with the change described previously.
We have determined that this change
will neither increase the economic
burden on any operator nor increase the
scope of the AD.

Cost Impact

There are approximately 603
airplanes of the affected design in the
worldwide fleet. We estimate that 325
airplanes of U.S. registry will be affected
by this AD, that it will take
approximately 22 work hours per
airplane to accomplish the required
actions, and that the average labor rate
is $65 per work hour. Based on these
figures, the cost impact of the AD on

U.S. operators is estimated to be
$464,750, or $1,430 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. The cost impact
figures discussed in AD rulemaking
actions represent only the time
necessary to perform the specific actions
actually required by the AD. These
figures typically do not include
incidental costs, such as the time
required to gain access and close up,
planning time, or time necessitated by
other administrative actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Impact

The regulations adopted herein will
not have a substantial direct effect on
the States, on the relationship between
the national Government and the States,
or on the distribution of power and
responsibilities among the various
levels of government. Therefore, it is
determined that this final rule does not
have federalism implications under
Executive Order 13132.

For the reasons discussed above, I
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy

of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. Section 39.13 is amended by adding
the following new airworthiness
directive:

2005-02-10 Boeing: Amendment 39—-13955.
Docket 2003-NM-252-AD.

Applicability: Model 757 series airplanes;
certificated in any category; line numbers 1
through 1018 inclusive; equipped with Rolls
Royce Model RB211 engines.

Compliance: Required as indicated, unless
accomplished previously.

To prevent flammable fluids from leaking
into the interior compartment of the nacelle
struts where ignition sources exist, which
could result in the ignition of flammable
fluids and an uncontained fire, accomplish
the following:

Inspection

(a) Within 3,000 flight hours after the
effective date of this AD: Do a detailed
inspection of the support brackets and
associated fasteners for the hydraulic lines
located in the nacelle struts for loose or
damaged parts, by accomplishing all of the
actions specified in Part 1 of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 757-54A0045 (for Model
757-200 series airplanes), dated May 22,
2003; or Boeing Alert Service Bulletin 757—
54A0046 (for Model 757—300 series
airplanes), dated May 29, 2003; as applicable.
Do the actions per the applicable service
bulletin. Repeat the inspection thereafter at
intervals not to exceed 3,000 flight hours.

Note 1: For the purposes of this AD, a
detailed inspection is defined as: “An
intensive visual examination of a specific
structural area, system, installation, or
assembly to detect damage, failure, or
irregularity. Available lighting is normally
supplemented with a direct source of good
lighting at intensity deemed appropriate by
the inspector. Inspection aids such as mirror,
magnifying lenses, etc., may be used. Surface
cleaning and elaborate access procedures
may be required.”
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Related Investigative and Corrective Actions

(b) Except as required by paragraph (d) of
this AD: If any loose or damaged parts are
found during any inspection required by
paragraph (a) of this AD, before further flight,
for the affected nacelle strut only, do all of
the related investigative and corrective
actions specified in Part 2 of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 757-54A0045 (for Model
757—-200 series airplanes), dated May 22,
2003; or Boeing Alert Service Bulletin 757—
54A0046 (for Model 757-300 series
airplanes), dated May 29, 2003; as applicable.
Do the actions in accordance with the
applicable service bulletin. Accomplishment
of these actions constitutes terminating
action for the repetitive inspections required
by paragraph (a) of this AD for that nacelle
strut only.

Optional Terminating Action

(c) If performed on both nacelle struts
concurrently: Accomplishment of all of the
actions specified in Part 2 of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 757-54A0045 (for Model
757-200 series airplanes), dated May 22,
2003; or Boeing Alert Service Bulletin 757—
54A0046 (for Model 757—-300 series
airplanes), dated May 29, 2003; as applicable;
constitutes terminating action for the
repetitive inspections required by paragraph
(a) of this AD.

Repair Information

(d) If any damage is found during any
inspection required by this AD, and the
service bulletin specifies contacting Boeing
for appropriate action. Before further flight,
repair per a method approved by the
Manager, Seattle Aircraft Certification Office
(ACO), FAA. For a repair method to be
approved by the Manager, Seattle ACO, as
required by this paragraph, the Manager’s
approval letter must specifically refer to this
AD.

Alternative Methods of Compliance

(e) In accordance with 14 CFR 39.19, the
Manager, Seattle ACO, is authorized to
approve alternative methods of compliance
for this AD.

Incorporation by Reference

(f) Unless otherwise specified in this AD,
the actions shall be done in accordance with
Boeing Alert Service Bulletin 757-54A0045,
dated May 22, 2003; or Boeing Alert Service
Bulletin 757-54A0046, dated May 29, 2003;
as applicable. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Boeing Commercial Airplanes,
P.O. Box 3707, Seattle, Washington 98124—
2207. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
(202) 741-6030, or go to: http://
www.archives.gov/federal _register/code_
of_federal_ regulations/ibr_locations.html.

Effective Date

(g) This amendment becomes effective on
March 7, 2005.

Issued in Renton, Washington, on January
18, 2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-1517 Filed 1-28-05; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2004-19449; Directorate
Identifier 2004—NM—-07-AD; Amendment 39—
13951; AD 2005-02-06]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model MD-11 and MD-11F
Airplanes Equipped With Pratt &
Whitney PW4000 Series Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
McDonnell Douglas Model MD-11 and
MD-11F airplanes equipped with Pratt
& Whitney PW4000 series engines. This
AD requires, for each engine, replacing,
with a tube assembly, the existing hose
assembly that connects the oil pressure
transmitter to the main oil circuit. This
AD is prompted by a report indicating
that, for each engine, the existing hose
assembly does not meet zero-flow
fireproof capability requirements. We
are issuing this AD to prevent, if there
is an engine fire, failure of the oil
pressure indicator and the low-oil
pressure warning, which could result in
an unannounced shutdown of that
engine; and oil leakage, which may feed
the engine fire.

DATES: This AD becomes effective
March 7, 2005.

The incorporation by reference of
certain publications listed in the AD is
approved by the Director of the Federal
Register as of March 7, 2005.
ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Long Beach
Division, 3855 Lakewood Boulevard,
Long Beach, California 90846,
Attention: Data and Service
Management, Dept. C1-L5A (D800-
0024). You can examine this
information at the National Archives
and Records Administration (NARA).

For information on the availability of
this material at NARA, call (202) 741—
6030, or go to: http://www.archives.gov/
federal_register/code_of_federal
regulations/ibr_locations.html.

Docket: The AD docket contains the
proposed AD, comments, and any final
disposition. You can examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between
9 am. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street, SW., room PL—-401,
Washington, DC. This docket number is
FAA—-2004-19449; the directorate
identifier for this docket is 2004—NM—
07—-AD.

FOR FURTHER INFORMATION CONTACT:
Samuel Lee, Aerospace Engineer,
Propulsion Branch, ANM—-140L, FAA,
Los Angeles Aircraft Certification
Office, 3960 Paramount Boulevard,
Lakewood, California 90712—4137;
telephone (562) 627-5262; fax (562)
627-5210.

SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR Part 39 with
an AD for certain McDonnell Douglas
Model MD-11 and MD-11F airplanes
equipped with Pratt & Whitney PW4000
series engines. That action, published in
the Federal Register on October 27,
2004 (69 FR 62629), proposed to
require, for each engine, replacing, with
a tube assembly, the existing hose
assembly that connects the oil pressure
transmitter to the main oil circuit.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments that have
been submitted on the proposed AD.
The commenters support the proposed
AD.

Conclusion

We have carefully reviewed the
available data, including the comments
that have been submitted, and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

There are about 76 airplanes of the
affected design in the worldwide fleet.
The following table provides the
estimated costs for U.S. operators to
comply with this AD.
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ESTIMATED COSTS

Number of

Average

. Work Cost per U.S.-
Action hours Iag?rhgabt? Parts airplane registered Fleet cost
P airplanes
REPIACEMENT ..o 2 $65 No $130 34 $4,420
charge

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action”” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2005-02-06 McDonnell Douglas:
Amendment 39-13951. Docket No.
FAA—-2004—-19449; Directorate Identifier
2004-NM-07-AD.

Effective Date

(a) This AD becomes effective March 7,
2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to McDonnell Douglas
Model MD-11 and MD-11F airplanes, as
listed in Boeing Alert Service Bulletin
MD11-79A008, dated December 11, 2001;
certificated in any category; equipped with
Pratt & Whitney PW4000 series engines.

Unsafe Condition

(d) This AD was prompted by a report
indicating that, for each engine, the existing
hose assembly that connects the oil pressure
transmitter to the main oil circuit does not
meet zero-flow fireproof capability
requirements. We are issuing this AD to
prevent, if there is an engine fire, failure of
the oil pressure indicator and the low-oil
pressure warning, which could result in an
unannounced shutdown of that engine; and
oil leakage, which may feed the engine fire.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Replacement of Hose Assemblies

(f) Within 18 months after the effective
date of this AD: For each engine, replace the
existing hose assembly, part number (P/N)
113286, that connects the oil pressure
transmitter to the main oil circuit, with tube
assembly P/N 221-5318-501. Do the

replacement in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin MD11-79A008, dated
December 11, 2001.

Note 1: Boeing Alert Service Bulletin
MD11-79A008 refers to Pratt & Whitney
Alert Service Bulletin PW4MD11 A79-9,
dated October 25, 2001, as an additional
source of service information for replacing
the hose assemblies.

Alternative Methods of Compliance
(AMOCs)

(g) The Manager, Los Angeles Aircraft
Certification Office, FAA, has the authority to
approve AMOG:s for this AD, if requested in
accordance with the procedures found in 14
CFR 39.19.

Material Incorporated by Reference

(h) You must use Boeing Alert Service
Bulletin MD11-79A008, dated December 11,
2001, to perform the actions that are required
by this AD, unless the AD specifies
otherwise. The Director of the Federal
Register approves the incorporation by
reference of this document in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51. For
copies of the service information, contact
Boeing Commercial Airplanes, Long Beach
Division, 3855 Lakewood Boulevard, Long
Beach, California 90846, Attention: Data and
Service Management, Dept. C1-L5A (D800—
0024). For information on the availability of
this material at the National Archives and
Records Administration (NARA), call (202)
741-6030, or go to http://www.archives.gov/
federal_register/code_of_federal_regulations/
ibr_locations.html.

You may view the AD docket at the Docket
Management Facility, U.S. Department of
Transportation, 400 Seventh Street SW, room
PL—-401, Nassif Building, Washington, DC.

Issued in Renton, Washington, on January
18, 2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.
[FR Doc. 05-1516 Filed 1-28-05; 8:45 am]

BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2004-19526; Directorate
Identifier 2004—-NM-140-AD; Amendment
39-13952; AD 2005-02-07]

RIN 2120-AA64

Airworthiness Directives; Empresa
Brasileira de Aeronautica S.A.
(EMBRAER) Model EMB-135BJ Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
EMBRAER Model EMB-135B] series
airplanes. This AD requires modifying
the electrical wiring for the “stick
pusher” system. This AD is prompted
by a report that the stick pushers are not
being inhibited when the AP/PUSH/
TRIM switches are activated, which can
result in reduced controllability of the
airplane if there is a system
malfunction. We are issuing this AD to
prevent reduced controllability of the
airplane if the stick pusher system
malfunctions.

DATES: This AD becomes effective
March 7, 2005.

The incorporation by reference of a
certain publication listed in the AD is
approved by the Director of the Federal
Register as of March 7, 2005.

ADDRESSES: For service information
identified in this AD, contact Empresa
Brasileira de Aeronautica S.A.
(EMBRAER), P.O. Box 343—CEP 12.225,
Sao Jose dos Campos—SP, Brazil. You
can examine this information at the
National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, call (202) 741-6030,
or go to: http://www.archives.gov/
federal_register/

code_of _federal_regulations/
ibr_locations.html.

Docket: The AD docket contains the
proposed AD, comments, and any final
disposition. You can examine the AD
docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility office between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
Docket Management Facility office
(telephone (800) 647—-5227) is located on
the plaza level of the Nassif Building at
the U.S. Department of Transportation,
400 Seventh Street, SW., room P1L—401,
Washington, DC. This docket number is
FAA-2004-19526; the directorate
identifier for this docket is 2004—-NM—
140-AD.

ESTIMATED COSTS

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-1175;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: The FAA
proposed to amend 14 CFR Part 39 with
an AD for certain EMBRAER Model
EMB-135B] series airplanes. That
action, published in the Federal
Register on November 4, 2004 (69 FR
64262), proposed to require modifying
the electrical wiring for the “stick
pusher” system.

Comments

We provided the public the
opportunity to participate in the
development of this AD. No comments
have been submitted on the proposed
AD or on the determination of the cost
to the public.

Conclusion

We have carefully reviewed the
available data and determined that air
safety and the public interest require
adopting the AD as proposed.

Costs of Compliance

The following table provides the
estimated costs for U.S. operators to
comply with this AD.

Number of
Average
: Work Cost per U.S.-
Action hours Iag?LrozaJ? Parts airplane registered Fleet cost
p airplanes
MOIfICALION ....cveiiiieeiieecee ettt 2 $65 $7 $137 7 $959

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition

that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD. See the ADDRESSES section for
a location to examine the regulatory
evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2005-02-07 Empresa Brasileira de
Aeronautica S.A. (EMBRAER):
Amendment 39-13952. Docket No.
FAA-2004-19526; Directorate Identifier
2004-NM-140-AD.

Effective Date

(a) This AD becomes effective March 7,
2005.

Affected ADs

(b) None.
Applicability

(c) This AD applies to EMBRAER Model
EMB-135B]J series airplanes, serial numbers
145462, 145495, 145505, 145528, 145625,

145637, and 145642; certificated in any
category.

Unsafe Condition

(d) This AD was prompted by a report that
the stick pushers are not being inhibited
when the AP/PUSH/TRIM switches are
activated, which can result in reduced
controllability of the airplane if there is a
system malfunction. We are issuing this AD
to prevent reduced controllability of the
airplane if the stick pusher system
malfunctions.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Modification of Electrical Wiring

(f) Within 400 flight hours or 180 calendar
days after the effective date of this AD,
whichever is first: Modify the wiring for the
stick pusher system by accomplishing all of
the actions specified in the Accomplishment
Instructions of EMBRAER Service Bulletin
145LEG-27-0009, dated March 1, 2004.

Alternative Methods of Compliance
(AMOCs)

(g) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

Related Information
(h) Brazilian airworthiness directive 2004—

04-02, dated May 6, 2004, also addresses the
subject of this AD.

Material Incorporated by Reference

(i) You must use EMBRAER Service
Bulletin 145LEG—-27-0009, dated March 1,
2004, to perform the actions that are required
by this AD, unless the AD specifies

otherwise. The Director of the Federal
Register approves the incorporation by
reference of this document in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51. For
copies of the service information, contact
Empresa Brasileira de Aeronautica S.A.
(EMBRAER), P.O. Box 343—CEP 12.225, Sao
Jose dos Campos—SP, Brazil. For information
on the availability of this material at the
National Archives and Records
Administration (NARA), call (202) 741-6030,
or go to http://www.archives.gov/federal _
register/code_of_federal_regulations/ibr_
locations.html. You may view the AD docket
at the Docket Management Facility, U.S.
Department of Transportation, 400 Seventh
Street, SW., room PL—401, Nassif Building,
Washington, DC.

Issued in Renton, Washington, on January
18, 2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-1515 Filed 1-28-05; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2004-19442; Directorate
Identifier 2004—CE-31-AD; Amendment 39—
13956; AD 2005-01-11]

RIN 2120-AA64

Airworthiness Directives; Gippsland
Aeronautics Pty. Ltd. Model GA8
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The FAA adopts a new
airworthiness directive (AD) for certain
Gippsland Aeronautics Pty. Ltd. Model
GA8 airplanes. This AD requires you to
inspect the pilot and co-pilot control
column wheels and aileron cable
operating arm shafts for damage and, if
damage is found, to repair the shafts or
to replace the steel shafts with bronze
shafts. We are issuing this AD to detect
and correct damage of the pilot and co-
pilot control wheels and aileron cable
operating arm shafts. This damage could
result in the aileron controls becoming
stiff or locking, which could lead to loss
of control of the airplane.

DATES: This AD becomes effective on
March 4, 2005.

As of March 4, 2005, the Director of
the Federal Register approved the
incorporation by reference of certain
publications listed in the regulation.
ADDRESSES: To get the service
information identified in this AD,
contact Gippsland Aeronautics Pty. Ltd.,

Latrobe Regional Airport, P.O. Box 881,
Morwell, Victoria 3840, Australia;
telephone: 61 (0) 3 5172 1200; facsimile:
61 (0) 35172 1201. To review this
service information, go to the National
Archives and Records Administration
(NARA). For information on the
availability of this material at NARA, go
to: http://www.archives.gov/
federal_register/

code_of federal_regulations/
ibr_locations.html or call (202) 741—
6030.

To view the AD docket, go to the
Docket Management Facility; U.S.
Department of Transportation, 400
Seventh Street, SW., Nassif Building,
Room PL—401, Washington, DC 20590—
001 or on the Internet at http://
dms.dot.gov. The docket number is
FAA-2004-19442.

FOR FURTHER INFORMATION CONTACT:
Doug Rudolph, Aerospace Engineer,
Small Airplane Directorate, ACE-112,
901 Locust, Room 301, Kansas City,
Missouri 64106; telephone: 816—-329—
4059; facsimile: 816—329-4090.

SUPPLEMENTARY INFORMATION:
Discussion

What events have caused this AD?
The Civil Aviation Safety Authority
(CASA), which is the airworthiness
authority for Australia, recently notified
FAA that an unsafe condition may exist
on certain Gippsland Aeronautics Pty.
Ltd. Model GA8 airplanes. CASA
reports three occurrences of aileron
control stiffness and one occurrence of
aileron control locking during taxi.
Rubbing between the control wheel
shaft and the bush in the control
column may cause wear or damage to
the control wheel shaft where the shaft
connects to the control column. This
damage may lead to the aileron control
becoming stiff or locking.

What is the potential impact if FAA
took no action? Damage of the pilot and
co-pilot control wheels and aileron
cable operating arm shafts could result
in the aileron controls becoming stiff or
locking, which could lead to loss of
control of the airplane.

Has FAA taken any action to this
point? We issued a proposal to amend
part 39 of the Federal Aviation
Regulations (14 CFR part 39) to include
an AD that would apply to certain
Gippsland Aeronautics Pty. Ltd. Model
GAB airplanes. This proposal was
published in the Federal Register as a
notice of proposed rulemaking (NPRM)
on November 8, 2004 (69 FR 64695).
The NPRM proposed to detect and
correct damage of the pilot and co-pilot
control wheels and aileron cable
operating arm shafts that could result in
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the aileron controls becoming stiff or
locking, which could lead to loss of
control of the airplane.

Comments

Was the public invited to comment?
We provided the public the opportunity
to participate in developing this AD. We
received no comments on the proposal
or on the determination of the cost to
the public.

Conclusion

What is FAA’s final determination on
this issue? We have carefully reviewed
the available data and determined that
air safety and the public interest require
adopting the AD as proposed except for

minor editorial corrections. We have
determined that these minor
corrections:

—Are consistent with the intent that
was proposed in the NPRM for
correcting the unsafe condition; and

—Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Changes to 14 CFR Part 39—Effect on
the AD

How does the revision to 14 CFR part
39 affect this AD? On July 10, 2002, the
FAA published a new version of 14 CFR
part 39 (67 FR 47997, July 22, 2002),
which governs the FAA’s AD system.

This regulation now includes material
that relates to altered products, special
flight permits, and alternative methods
of compliance. This material previously
was included in each individual AD.
Since this material is included in 14
CFR part 39, we will not include it in
future AD actions.

Costs of Compliance

How many airplanes does this AD
impact? We estimate that this AD affects
5 airplanes in the U.S. registry.

What is the cost impact of this AD on
owners/operators of the affected
airplanes? We estimate the following
costs to accomplish the inspection:

Total cost
Labor cost Parts cost -g?t:ilrcgﬂe on U.S.
P P operators
2 wWork hours x $65 per NoUr = $130 ..ceiiuieiiiieiereeere e e N/A $130 $650

We estimate the following costs to
accomplish any necessary replacements
that would be required based on the

results of this inspection. We have no
way of determining the number of

airplanes that may need this repair/
replacement:

Labor cost

Parts cost

Total cost
per airplane

Labor Cost per side (either pilot or co-pilot)—8 work hours x $65 per hour =

$520.

Warranty ..............

Per side = $520.
For both sides = $1,040.

Authority for This Rulemaking

What authority does FAA have for
issuing this rulemaking action? Title 49
of the United States Code specifies the
FAA’s authority to issue rules on
aviation safety. Subtitle I, section 106
describes the authority of the FAA
Administrator. Subtitle VII, Aviation
Programs, describes in more detail the
scope of the agency’s authority.

We are issuing this rulemaking under
the authority described in subtitle VII,
part A, subpart III, section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this AD.

Regulatory Findings

Will this AD impact various entities?
We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will

not have a substantial direct effect on
the States, on the relationship between

the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

Will this AD involve a significant rule
or regulatory action? For the reasons
discussed above, I certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a summary of the costs
to comply with this AD and placed it in
the AD Docket. You may get a copy of
this summary by sending a request to us
at the address listed under ADDRESSES.
Include “Docket No. FAA—-2004—-19442;
Directorate Identifier 2004—CE-31-AD”
in your request.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the Federal Aviation Administration
amends part 39 of the Federal Aviation
Regulations (14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. FAA amends § 39.13 by adding a
new AD to read as follows:

2005-02-11 Gippsland Aeronautics Pty.
Ltd.: Amendment 39-13956; Docket No.
FAA-2004-19442; Directorate Identifier
2004—-CE-31-AD.

When Does This AD Become Effective?

(a) This AD becomes effective on March 4,
2005.
What Other ADs Are Affected by This
Action?

(b) None.

What Airplanes Are Affected by This AD?

(c) This AD affects model GA8 airplanes,
serial numbers GA8-00-004 through GA8—
04-056, that are certificated in any category.
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What Is the Unsafe Condition Presented in
This AD?

(d) This AD is the result of rubbing
between the control wheel shaft and the bush
in the control column, which may cause wear
or damage to the control wheel shaft where

the shaft connects to the control column.
This damage may lead to the aileron control
becoming stiff or locking. The actions
specified in this AD are intended to detect
and correct damage of the pilot and co-pilot
control wheels and aileron cable operating
arm shafts that could result in the aileron

controls becoming stiff or locking, which
could lead to loss of control of the airplane.

What Must I Do To Address This Problem?

(e) To address this problem, you must do
the following:

Actions

Compliance

Procedures

(1) Inspect the pilot and co-pilot control column
wheel and aileron cable operating arm shafts
for damage.

(2) If no damage is found, continue repetitive
inspections.

(3) For airplanes where damage is found:

(i) If damage can be repaired by polishing out
marks or scratches so that material removed
does not exceed 0.005 inches, repair the
shaft. You can not repair by polishing out
marks or scratches more than one time.

(i) If damage can not be repaired by polishing
out marks or scratches so that that material
removed does not exceed 0.005 inches or
you have already repaired the damage by
polishing out marks or scratches previously,
the damed steel operating arm shaft must be
replaced with a bronze operating arm shaft.
When a shaft (pilot or co-pilot) requires re-
placement, you must install new bronze
shafts in all areas of the affected side

(4) As of the effective date of this AD, do not
install shafts that are not bronze on any af-
fected Model GA8 airplane.

Perform the initial inspection within 50 hours
time-in-service (TIS) after March 4, 2005
(the effective date of this AD).

Perform repetitive inspections every 300
hours TIS until steel operating arm shafts
are replaced with bronze operating arm
shafts. Replacement of steel operating arm
shafts with bronze operating arm shafts is
terminating action for this AD on the side
that was replaced. If one steel shaft re-
quires replacement, all of the shafts on that
side (pilot or co-pilot) must be replaced with
bronze shafts. If only one side (pilot or co-
pilot) is replaced, repetitive inspections are
still required for the side that was not re-
placed.

If damage is found, repair or replace oper-
ating arm shafts prior to further flight. If air-
plane is repaired, repetitively inspect every
300 hours TIS after repair until replacement
of the operating arm shafts. Replacement of
the steel operating arm shafts with bronze
operating arm shafts is terminating action
for this AD. If only one side (pilot or co-pilot)
is replaced with bronze shafts, you must
still repetitively inspect the other side that
was not replaced.

As of March 4, 2005 (the effective date of this
AD).

Follow Gippsland Aeronautics Pty. Ltd. Serv-
ice Bulletin SB-GA8-2004-11, Issue 2,
dated August 25, 2004.

Follow Gippsland Aeronautics Pty. Ltd. Serv-
ice Bulletin SB-GA8-2004—11, Issue 2,
dated August 25, 2004.

Follow Gippsland Aeronautics Pty. Ltd. Serv-
ice Bulletin SB-GA8-2004-11, Issue 2,
dated August 25, 2004.

Follow Gippsland Aeronautics Pty. Ltd. Serv-
ice Bulletin SB-GA8-2004-11, Issue 2,
dated August 25, 2004.

May I Request an Alternative Method of
Compliance?

(f) You may request a different method of
compliance or a different compliance time
for this AD by following the procedures in 14
CFR 39.19. Unless FAA authorizes otherwise,
send your request to your principal
inspector. The principal inspector may add
comments and will send your request to the
Manager, Standards Office, Small Airplane
Directorate, FAA. For information on any
already approved alternative methods of
compliance, contact Doug Rudolph,
Aerospace Engineer, Small Airplane
Directorate, ACE-112, 901 Locust, Room 301,
Kansas City, Missouri 64106; telephone: 816—
329-4059; facsimile: 816—329-4090.

Is There Other Information That Relates to
This Subject?

(g) Australian Civil Aviation Safety
Authority Airworthiness Directive AD/GA8/
2, dated September 17, 2004, and Gippsland
Aeronautics Pty., Ltd., Service Bulletin SB—
GA8-2004-11, dated August 25, 2004, also
address the subject of this AD.

Does This AD Incorporate Any Material by
Reference?

(h) You must do the actions required by
this AD following the instructions in
Gippsland Aeronautics Pty. Ltd. Service
Bulletin SB-GA8-2004—-11, Issue 2, dated
August 25, 2004. The Director of the Federal
Register approved the incorporation by
reference of this service bulletin in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. To get a copy of this service
information, contact Gippsland Aeronautics
Pty. Ltd., Latrobe Regional Airport, P.O. Box
881, Morwell, Victoria 3840, Australia;
telephone: 61 (0) 3 5172 1200; facsimile: 61
(0) 35172 1201. To review copies of this
service information, go to the National
Archives and Records Administration
(NARA). For information on the availability
of this material at NARA, go to: http://
www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html or call (202) 741-6030. To
view the AD docket, go to the Docket
Management Facility; U.S. Department of
Transportation, 400 Seventh Street, SW.,
Nassif Building, Room PL-401, Washington,
DC 20590-001 or on the Internet at http://

dms.dot.gov. The docket number is FAA—
2004-19442.

Issued in Kansas City, Missouri, on January
20, 2005.
David A. Downey,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-1511 Filed 1-28-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF JUSTICE
28 CFR Part 28

[Docket No. OAG 108; A.G. Order No. 2753
2005]

RIN 1105-AB09

DNA Sample Collection From Federal
Offenders Under the Justice for All Act
of 2004

AGENCY: Department of Justice.
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ACTION: Interim rule with request for
comments.

SUMMARY: The Department of Justice is
publishing this interim rule to
implement section 203(b) of Pub. L.
108—405, the Justice for All Act of 2004.
The Justice for All Act of 2004
authorizes the Department of Justice to
treat offenses in certain specified
categories as qualifying Federal offenses
for purposes of DNA sample collection.
This rule amends regulations to reflect
new categories of Federal offenses
subject to DNA sample collection. The
Justice for All Act amendment added
“[alny felony” as a specified offense
category in 42 U.S.C. 14135a(d)—
thereby permitting the collection of
DNA samples from all convicted Federal
felons. This rule includes the new “any
felony” category and does not change
the coverage of misdemeanors in certain
categories already included under prior
law.

DATES: Effective Date: This interim rule
is effective January 31, 2005.

Comment Date: Comments must be
received by April 1, 2005.

ADDRESSES: Comments may be mailed to
David J. Karp, Senior Counsel, Office of
Legal Policy, Room 4509, Main Justice
Building, 950 Pennsylvania Avenue,
NW., Washington, DC 20530. To ensure
proper handling, please reference OAG
Docket No. 108 on your correspondence.
You may view an electronic version of
this interim rule at http://
www.regulations.gov. You may also
comment via the Internet to the Justice
Department’s Office of Legal Policy
(OLP) at olpregs@usdoj.gov or by using
the http://www.regulations.gov
comment form for this regulation. When
submitting comments electronically you
must include OAG Docket No. 108 in
the subject box.

SUPPLEMENTARY INFORMATION: On
December 29, 2003, the Department of
Justice published a final rule to
implement section 3 and related
provisions of the DNA Analysis Backlog
Elimination Act of 2000, as amended by
the USA PATRIOT Act. 68 FR 74855.
That rule, in part, specified the Federal
offenses that will be treated as
qualifying offenses for purposes of DNA
sample collection. As provided by law,
DNA samples are collected from persons
who have been convicted of these
offenses. See 42 U.S.C. 14135a.
Reflecting statutory law (42 U.S.C.
14135a(d)) as it was at the time, DNA
sample collection from Federal
offenders under that rule was confined
to offenders who had been convicted of
crimes of violence, or offenses in a

limited list of other offense categories
specified in the statute.

Subsequent to the publication of that
final rule, Congress enacted Pub. L.
108-405, the Justice for All Act of 2004.
Section 203(b) of that Act expands the
categories of offenses that shall be
treated for purposes of DNA sample
collection as qualifying Federal offenses
to include the following offenses, as
determined by the Attorney General: (1)
Any felony; (2) any offense under
chapter 109A of title 18, United States
Code; (3) any crime of violence (as
defined in section 16 of title 18, United
States Code); and (4) any attempt or
conspiracy to commit any of the above
offenses. See 42 U.S.C. 14135a(d). This
reform brings the authorized scope of
DNA sample collection for Federal
offenders more into line with that
generally authorized for State offenders.
About 35 States had enacted legislation
authorizing DNA sample collection from
all felons by the time of the Justice for
All Act’s enactment of the
corresponding reform for federal cases.

The purpose of this interim rule is to
revise a section of the existing
regulations, 28 CFR 28.2, to reflect the
expansion of the statutory DNA sample
collection categories. The rule also
makes a minor conforming change in 28
CFR 28.1. The new versions of these
regulations are as follows:

Section 28.1

This section notes that section 3 of
Pub. L. 106-546 (42 U.S.C. 14135a)
directs the collection, analysis, and
indexing of DNA samples from each
individual in the custody of the Bureau
of Prisons or under the supervision of a
probation office “who is, or has been,
convicted of a qualifying Federal
offense.” These requirements apply both
to Federal offenders who are currently
incarcerated or under supervision on
the basis of qualifying Federal offenses,
and to Federal offenders who are
currently incarcerated or under
supervision on the basis of other Federal
offenses, but who have been convicted
at some time in the past of a qualifying
Federal offense.

The change from the previous version
of 28 CFR 28.1 is limited to some
modification of the wording in the
second sentence, for accuracy in
describing the version of 42 U.S.C.
14135a(d) enacted by the Justice for All
Act.

Section 28.2(a)

Section 28.2(a), in substance, defines
“felony” as it is ordinarily understood—
i.e., as referring to offenses for which the
maximum authorized term of
imprisonment exceeds one year. See 18

U.S.C. 3559(a). The definition cross-
references the pertinent statutory
provision that sets forth this
understanding, stating in part that
“felony” means ““an offense that would
be classified as a felony under 18 U.S.C.
3559(a).” 18 U.S.C. 3559(a)(1)-(5)
provides the following classifications of
offenses as felonies based on the
maximum term of imprisonment: (i) Life
imprisonment (or if the maximum
penalty is death)—Class A felony; (ii)
twenty-five years or more—Class B
felonys; (iii) less than twenty-five years
but ten or more years—Class C felony;
(iv) less than ten years but five or more
years—Class D felony; (v) less than five
years but more than one year—Class E
felony.

However, 18 U.S.C. 3559(a) is not
applied to determine the classification
of offenses that are specifically
classified by letter grade as Class A, B,
G, D, or E felonies. For example, 33
U.S.C. 1232(b)(2) provides that a person
who engages in certain proscribed
conduct “commits a Class C felony.” In
such cases, the statute on its face
identifies the offense as a felony—
obviating the need for any further
inquiry to determine its classification—
and the authorized prison terms are set
by 18 U.S.C. 3581(b). The definition in
revised 28 CFR 28.2(a)(1) accordingly
states that “felony”” means an offense
classifiable as such under 18 U.S.C.
3559(a) “or that is specifically classified
by a letter grade as a felony.”

In most instances, Federal criminal
statutes do not include specific letter
grade classifications. Hence, the status
of Federal offenses as felonies or non-
felonies usually must be determined
under the criteria of 18 U.S.C. 3559(a)
by examining the statutes defining the
offenses or associated penalty
provisions. For example, maiming
within the special maritime and
territorial jurisdiction under 18 U.S.C.
114 is a felony, because the defining
statute authorizes imprisonment in
excess of one year (specifically, up to 20
years). In other cases, the relevant
penalties appear in different statutes
from those defining the offenses. For
example, the penalties authorized for
the explosive offenses defined by 18
U.S.C. 842 appear in 18 U.S.C. 844.
Most of these offenses are felonies, as
provided in section 844(a), but some are
misdemeanors, as provided in section
844(b). While the penalties for Federal
offenses are normally specified in
Federal statutes, it is occasionally
necessary to look outside of the United
States Code to determine whether the
maximum prison term authorized for a
Federal offense exceeds one year, and
hence whether it is a felony. For
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example, under 18 U.S.C. 1153, an
Indian country jurisdictional provision,
the penalties for most offenses
prosecutable under that section are
provided by other Federal statutes
defining offenses in the special
maritime and territorial jurisdiction of
the United States—e.g., murder under
18 U.S.C. 1111, kidnapping under 18
U.S.C. 1201(a)(2), and robbery under 18
U.S.C. 2111. But there are no Federal
offenses of “incest” or “burglary”
defined for the special maritime and
territorial jurisdiction, so the penalties
for incest and burglary offenses
prosecuted under 18 U.S.C. 1153 are
determined by the laws of the State in
which the offense was committed, as
provided in section 1153(b).

Many statutes define both
misdemeanor and felony offenses, often
without structural subdivisions in the
statute to separate them. The presence
of non-felony offenses in the same
statute does not vitiate the status of
felony offenses defined by such a statute
under 18 U.S.C. 3559(a) or this rule. For
example, the unaggravated offense
under 18 U.S.C. 242 (relating to willful
deprivation of rights under color of law)
is a misdemeanor, punishable by not
more than one year of imprisonment.
But the same statute authorizes
lengthier prison terms for case in which
bodily injury results to a victim or other
specified aggravating factors are present.
These aggravated offenses under 18
U.S.C. 242 are accordingly felonies,
notwithstanding the misdemeanor
status of the base offense under the
statute.

In applying 18 U.S.C. 3559(a), only
the statutory maximum term of
imprisonment is considered.
Limitations on the length of sentences of
imprisonment under the Federal
sentencing guidelines are not relevant to
the determination whether an offense is
a felony.

Section 28.2(b)(1)

Section 28.2(b)(1) states that
qualifying Federal offenses for purposes
of DNA sample collection include any
felony, as authorized by 42 U.S.C.
14135a(d)(1).

Overall, the amended regulation is
much simpler and shorter than the
previous version of 28 CFR 28.2,
because the amendment’s inclusion of
all felonies as qualifying Federal
offenses encompasses the vast majority
of the offenses that were specifically
listed in the previous rule, as well as
many others. In the previous version, it
was necessary to attempt to provide a
comprehensive listing of “crimes of
violence” under Federal law. However,
because the current version of the

sample-collection statute and the new
version of 28 CFR 28.2 cover all
felonies—whether or not they are crimes
of violence—it only remains necessary
to list code sections separately in the
rule if these sections define crimes of
violence that are not felonies. This
shorter list of code sections—to ensure
DNA sample collection from persons
convicted of misdemeanor crimes of
violence—appears in paragraph (b)(3) of
revised 28 CFR 28.2 (discussed below).

Section 28.2(b)(2)

Section 28.2(b)(2) includes among
qualifying Federal offenses any offense
under chapter 109A of title 18 (the
“sexual abuse” chapter of the Federal
criminal code), as authorized by 42
U.S.C. 14135a(d)(2). Most of the offenses
in chapter 109A are independently
covered as felonies, but some are
misdemeanors. See 18 U.S.C. 2243(b),
2244(a)(4), (b). The inclusion of chapter
109A offenses without qualification
means that all persons who have been
convicted of any Federal offense under
that chapter, whether a felony or a
misdemeanor, are subject to DNA
sample collection.

Section 28.2(b)(3)

Section 28.2(b)(3) includes offenses
under 30 code sections which (wholly
or in part) define misdemeanors, on the
ground that these misdemeanors are
“crimes of violence,” as authorized by
42 U.S.C. 14135a(d)(3). The inclusion of
these misdemeanors in the rule as
qualifying Federal offenses reflects the
Attorney General’s determination that
they are crimes of violence as defined in
18 U.S.C. 16, and that persons convicted
of these misdemeanors should be
subject to DNA sample collection. Many
felonies are also crimes of violence as
defined in 18 U.S.C. 16, but there is no
need to list them individually in the
revised regulation, because they are
encompassed in 28 CFR 28.2(a)(1)’s
inclusion of all felonies (whether
violent or non-violent) as qualifying
Federal offenses.

“Crimes of violence,” whether
felonies or misdemeanors, were already
included in the statutory DNA sample
collection categories prior to the Justice
for All Act amendment of 42 U.S.C.
14135a(d). Hence, such offenses were
listed in the previous version of 28 CFR
28.2. In particular, all of the offenses
listed in paragraph (b)(3) of the revised
regulation were already covered as
qualifying Federal offenses under the
previous regulation. This rule, therefore,
does not expand the class of
misdemeanors that are qualifying
Federal offenses.

As noted, the specific listing of code
sections in paragraph (b)(3) is necessary
to ensure the consistent collection of
DNA samples from persons convicted of
crimes of violence, regardless of the
penalty grading of such crimes. For
example, 18 U.S.C. 245, a civil rights
offense, only authorizes imprisonment
for “not more than one year” in some
circumstances, but all offenses defined
by that section are crimes of violence,
requiring interference with the exercise
of certain rights “by force or threat of
force.” Section 245 is accordingly
included in the listing of title 18
sections in paragraph (b)(3)(A), to
ensure consistent coverage of offenses,
including misdemeanor offenses, under
that section for DNA sample collection
purposes. Likewise, offenses under 18
U.S.C. 115—relating to violence against
federal officials or members of their
families—are usually independently
covered as felonies, but subsection (b)(1)
of that section provides that assaults in
violation of the section shall be
punished as provided in 18 U.S.C. 111,
and 18 U.S.C. 111 only provides
misdemeanor penalties in cases of
simple assault. So a reference to 18
U.S.C. 115 in paragraph (b)(3)(A) is
necessary to cover misdemeanor
assaults under that section.

In some instances, the reference in
paragraph (b)(3) to a code section or
subsection includes some qualifying
phrase. For example, the listing of title
18 provisions in paragraph (b)(3)(A)
refers to offenses under section “1153
involving assault against an individual
who has not attained the age of 16
years.”” Section 1153 is the major crimes
act for Indian country cases, and most
offenses prosecutable under that section
are independently covered as felonies
under paragraph (b)(1) of this rule.
However, section 1153 includes ‘“‘assault
against an individual who has not
attained the age of 16 years,” and
applicable penalty provisions,
appearing in 18 U.S.C. 113(a)(5),
authorize only misdemeanor penalties
for the simple assault form of that
offense. An express reference in the rule
is accordingly necessary to make it clear
that this crime of violence under 18
U.S.C. 1153—simple assault against a
child below the age of 16—is a
qualifying Federal offense.

A number of the qualifying phrases
accompanying cited code sections in
paragraph (b)(3) reflect the fact that
some code sections effectively define a
number of offenses—some violent and
some nonviolent under the definition of
18 U.S.C. 16—without structural
subdivisions that can readily be
referenced in identifying the violent
offenses. For such provisions, the listing



4766

Federal Register/Vol. 70, No. 19/Monday, January 31, 2005/Rules and Regulations

in the rule identifies the covered crimes
of violence by including appropriate
phrases that specify the relevant
limitations.

For example, paragraph (b)(3)(B)
refers to a number of penalty provisions
in title 16 of the United States Code
which include authorizations of
misdemeanor penalties for certain
violations under regulatory programs.
The misdemeanor offenses under these
provisions are not uniformly crimes of
violence, but they are crimes of violence
in cases in which the violation occurs
under a provision that prohibits forcibly
assaulting or resisting officers who are
carrying out inspections or other
specified functions. The formulation of
paragraph (b)(3)(B) accordingly reflects
this distinction, e.g., in referring to
“section 773g [of title 16] if the offense
involves a violation of section
773e(a)(3).”

As a final illustration, 49 U.S.C.
46506(1) provides that certain offenses
defined for the special maritime and
territorial jurisdiction apply as well in
the special aircraft jurisdiction of the
United States. Most of these offenses are
crimes of violence and/or felonies, but
the referenced offenses include certain
theft-related offenses under 18 U.S.C.
661 and 662 that are not crimes of
violence, and are also not felonies in
cases where the value of the stolen
property is below $1,000. Consequently,
these theft-related offenses under 49
U.S.C. 46506(1) involving property
whose value is below $1,000 are outside
of the statutory DNA sample collection
categories, and paragraph (b)(3)(I)
qualifies its reference to offenses under
49 U.S.C. 46506(1) by excluding
offenses that “involve[] only an act that
would violate section 661 or 662 of title
18 and would not be a felony if
committed in the special maritime and
territorial jurisdiction of the United
States.”

Section 28.2(b)(4)

Section 28.2(b)(4) includes among
qualifying Federal offenses any attempt
or conspiracy to commit an offense
which is otherwise included as a
qualifying Federal offense, as authorized
by 42 U.S.C. 14135a(d)(4). In most cases
such attempt and conspiracy offenses
are independently covered as felonies
under 28 CFR 28.2(b)(1), but in some
instances they will be misdemeanors
which are not otherwise covered. For
example, a conspiracy to commit a
misdemeanor offense under chapter
109A of title 18, prosecuted under 18
U.S.C. 371, would itself be a
misdemeanor pursuant to the second
paragraph of 18 U.S.C. 371. Likewise, a
conspiracy to commit a misdemeanor

crime of violence listed in paragraph
(b)(3) of this rule, prosecuted under 18
U.S.C. 371, would itself be a
misdemeanor. 28 CFR 28.2(d)(4) ensures
that DNA samples will be collected from
persons convicted of such attempt or
conspiracy offenses, regardless of
whether the offenses are felonies or
misdemeanors.

Section 28.2(c)

Section 28.2(c) makes it clear that the
subsequent repeal or modification of an
offense does not affect the requirement
of DNA sample collection from an
offender convicted of such an offense.
This point applies both to offenses that
presently exist or are hereafter enacted
and constitute qualifying Federal
offenses under the rule’s criteria, and to
offenses that were repealed or modified
prior to the enactment of the statutory
authorization for DNA sample collection
from Federal offenders or the issuance
of this rule, but would have been
classified as qualifying Federal offenses
under the criteria of this rule. Paragraph
(c) mentions by way of illustration the
old statutes defining offenses involving
rape or sexual abuse of children—18
U.S.C. 2031 and 2032—which have been
repealed and have been effectively
replaced by offenses now appearing in
chapter 109A of title 18 of the United
States Code. These old offenses were
included in the previous version of 28
CFR 28.2 because they are crimes of
violence, and their status as felonies
provides an additional reason for
including them in the current rule.
Notwithstanding their repeal, they
remain relevant for DNA sample
collection purposes, because there may
be Federal offenders who were
convicted of offenses under 18 U.S.C.
2031 or 2032 prior to their repeal and
who remain incarcerated or under
supervision for those offenses, or who
are incarcerated or under supervision
for some other offense but have been
convicted at some time in the past of an
offense under 18 U.S.C. 2031 or 2032.
28 CFR 28.2(c) as revised makes it clear
that an offense which was or would
have been a qualifying Federal offense
at the time of conviction, according to
the definition of that concept in the
rule, remains a qualifying Federal
offense—and a person convicted of such
an offense accordingly remains subject
to DNA sample collection—even if the
provision or provisions defining the
offense or assigning its penalties have
subsequently been repealed,
superseded, or modified.

Administrative Procedure Act

The implementation of this rule as an
interim rule, with provisions for post-

promulgation public comments, is based
on the “good cause” exceptions found at
5 U.S.C. 553(b)(3)(B) and (d)(3), for
circumstances in which “notice and
public procedure thereon are
impracticable, unnecessary, or contrary
to the public interest.”” 5 U.S.C.
553(b)(3)(B). This rule implements the
provisions of section 203(b) of the
Justice For All Act, amending 42 U.S.C.
14135a(d), which governs the
authorized scope of DNA sample
collection from Federal offenders. The
prior notice and comment period
normally required under 5 U.S.C. 553(b)
and the delayed effective date normally
required under 5 U.S.C. 553(d) are
unnecessary because the formulation of
this rule involves no new significant
exercises of judgment or discretion. The
Justice for All Act reform primarily
authorizes DNA sample collection from
all Federal offenders convicted of
felonies. The notion of a “felony” is a
standard, familiar concept in Federal
criminal law, and this rule simply refers
to existing statutory provisions for its
definition. The Justice for All Act
provisions also encompass chapter
109A offenses, crimes of violence (as
defined in 18 U.S.C. 16), and attempts
or conspiracies to commit offenses
which are otherwise covered. However,
these categories were already covered
under 42 U.S.C. 14135a(d) and 28 CFR
28.2 prior to the Justice for All Act’s
amendment of 42 U.S.C. 14135a(d).
Moreover, the statutory categories of an
offense under chapter 109A, and of an
offense constituting an attempt or
conspiracy to commit an offense which
is otherwise covered, require no
particular interpretation or elaboration.
The Attorney General may need to make
judgments in determining which
particular offenses constitute “crimes of
violence” as defined in 18 U.S.C. 16—
but these judgments were already made,
following public notice and the receipt
of comments, in the version of 28 CFR
28.2 that was published on December
29, 2003, and went into effect on
January 28, 2004. The revised regulation
does not change these determinations.
In all instances, the non-felony offenses
covered as ‘‘crimes of violence” in this
rule were already covered as qualifying
Federal offenses under the previous
version of the regulation. The revised
regulation also includes a paragraph (c)
which states in so many words that the
repeal or modification of an offense
does not affect its status as a qualifying
Federal offense, but this principle was
already reflected in the previous version
of 28 CFR 28.2, which included
repealed statutes (18 U.S.C. 2031 and
2032) in its listing of qualifying Federal
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offenses. Hence, nothing new of
substance needed to be determined in
the formulation of this interim rule.

Moreover, the collection of DNA
samples from all Federal felons
authorized by the Justice for All Act
amendment furthers important public
safety interests by facilitating the
solution and prevention of crimes.
Issuance by the Attorney General of an
effective implementing regulation for 42
U.S.C. 14135a(d), as amended, is needed
to provide a secure basis for
commencing DNA sample collection
pursuant to this broadened statutory
authorization. See 42 U.S.C. 14135a(d)
(qualifying Federal offenses for
purposes of DNA sample collection are
offenses in specified categories ““as
determined by the Attorney General”’);
42 U.S.C. 14135a(e) (section is generally
to be “carried out under regulations
prescribed by the Attorney General”).
The absence of such an effective
regulation could accordingly delay the
implementation of the current version of
42 U.S.C. 14135a(d), thereby thwarting
or delaying the realization of the public
safety benefits that the Justice for All
Act amendment was enacted to secure.
Dangerous offenders who could be
successfully identified through DNA
matching could be released from prison
or reach the end of supervision before
DNA sample collection could be carried
out, thereby remaining at large to engage
in further crimes against the public.
Furthermore, delay in collecting,
analyzing, and indexing DNA samples,
and hence in the identification of
offenders, may foreclose prosecution
due to the running of statutes of
limitations. Failure to identify, or delay
in identifying, offenders as the
perpetrators of crimes through DNA
matching also increases the risk that
innocent persons may be wrongly
suspected, accused, or convicted of such
crimes. Therefore, it would be
impracticable and contrary to the public
interest to adopt this rule with the prior
notice and comment period normally
required under 5 U.S.C. 553(b) or with
the delayed effective date normally
required under 5 U.S.C. 553(d).
Countenancing such delay in the
implementation of the DNA sample
collection provisions for Federal
offenders under the Justice for All Act
would disserve Congress’s objective in
the Justice for All Act of ensuring the
prompt identification of the perpetrators
of rapes, murders, and other serious
crimes through the use of the DNA
identification system, and would be
inappropriate in light of Congress’s
concerns reflected in the Justice for All
Act about the harm caused by delay in

securing and utilizing available DNA
information for law enforcement
identification purposes. See H.R. Rep.
No. 711, 108th Cong., 2d Sess. (2004);
H.R. Rep. No. 321, 108th Cong., 1st Sess.
(2003); Cong. Rec. S12293-97 (Oct. 1,
2003).

Regulatory Flexibility Act

The Attorney General, in accordance
with the Regulatory Flexibility Act (5
U.S.C. 605(b)), has reviewed this
regulation and by approving it certifies
that this regulation will not have a
significant economic impact on a
substantial number of small entities for
the following reason: The regulation
concerns the collection by Federal
agencies of DNA samples from certain
offenders.

Executive Order 12866

This regulation has been drafted and
reviewed in accordance with Executive
Order 12866, “Regulatory Planning and
Review,” section 1(b), Principles of
Regulation. The Department of Justice
has determined that this rule is a
“significant regulatory action” under
Executive Order 12866, section 3(f), and
accordingly this rule has been reviewed
by the Office of Management and
Budget.

Executive Order 13132

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 13132,
it is determined that this rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

Executive Order 12988—Civil Justice
Reform

This regulation meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 251 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. 5 U.S.C. 804. This
rule will not result in an annual effect
on the economy of $100 million or
more; a major increase in costs or prices;
or significant adverse effects on
competition, employment, investment,
productivity, or innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

List of Subjects in 28 CFR Part 28

Crime, Information, Law enforcement,
Prisons, Prisoners, Records, Probation
and parole.

m For the reasons stated in the preamble,
the Department of Justice amends 28 CFR
Chapter I part 28 as follows:

PART 28—DNA IDENTIFICATION
SYSTEM

m 1. The authority citation for part 28 is
amended to read as follows:

Authority: 28 U.S.C. 509, 510; 42 U.S.C.
14132, 14135a, 14135b; 10 U.S.C. 1565; Pub.
L. 106546, 114 Stat. 2726; Pub. L. 107-56,
115 Stat. 272; Pub. L. 108—405, 118 Stat.
2260.

m 2. Sections 28.1 and 28.2 are revised to
read as follows:

§28.1 Purpose.

Section 3 of Pub. L. 106-546 directs
the collection, analysis, and indexing of
a DNA sample from each individual in
the custody of the Bureau of Prisons or
under the supervision of a probation
office who is, or has been, convicted of
a qualifying Federal offense. Subsection
(d) of that section states that the offenses
that shall be treated as qualifying
Federal offenses are any felony and
certain other types of offenses, as
determined by the Attorney General.

§28.2 Determination of offenses.

(a) Felony means a Federal offense
that would be classified as a felony
under 18 U.S.C. 3559(a) or that is
specifically classified by a letter grade
as a felony.

(b) The following offenses shall be
treated for purposes of section 3 of Pub.
L. 106-546 as qualifying Federal
offenses:

(1) Any felony.

(2) Any offense under chapter 109A of
title 18, United States Code, even if not
a felony.

(3) Any offense under any of the
following sections of the United States
Code, even if not a felony:
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(i) In title 18, section 111, 112(b)
involving intimidation or threat, 113,
115, 245, 247, 248 unless the offense
involves only a nonviolent physical
obstruction and is not a felony, 351,
594, 1153 involving assault against an
individual who has not attained the age
of 16 years, 1361, 1368, the second
paragraph of 1501, 1509, 1751, 1991, or
2194 involving force or threat.

(ii) In title 16, section 773g if the
offense involves a violation of section
773e(a)(3), 1859 if the offense involves
a violation of section 1857(1)(E), 3637(c)
if the offense involves a violation of
section 3637(a)(3), or 5010(b) if the
offense involves a violation of section
5009(6).

(iii) In title 26, section 7212.

(iv) In title 30, section 1463 if the
offense involves a violation of section
1461(4).

(v) In title 40, section 5109 if the
offense involves a violation or
attempted violation of section
5104(e)(2)(F).

(vi) In title 42, section 2283, 3631, or
9152(d) if the offense involves a
violation of section 9151(3).

(vii) In title 43, section 1063 involving
force, threat, or intimidation.

(viii) In title 47, section 606(b).

(ix) In title 49, section 46506(1) unless
the offense involves only an act that
would violate section 661 or 662 of title
18 and would not be a felony if
committed in the special maritime and
territorial jurisdiction of the United
States.

(4) Any offense that is an attempt or
conspiracy to commit any of the
foregoing offenses, even if not a felony.

(c) An offense that was or would have
been a qualifying Federal offense as
defined in this section at the time of
conviction, such as an offense under 18
U.S.C. 2031 or 2032, remains a
qualifying Federal offense even if the
provision or provisions defining the
offense or assigning its penalties have
subsequently been repealed,
superseded, or modified.

Dated: January 25, 2005.
John Ashcroft,
Attorney General.
[FR Doc. 05-1691 Filed 1-28-05; 8:45 am]
BILLING CODE 4410-19-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Parts 1 and 38
RIN 2900-AM10

Relocation of National Cemetery
Administration Regulations

AGENCY: Department of Veterans Affairs.

ACTION: Final rule.

SUMMARY: Previously the regulations
administered by the National Cemetery
Administration (NCA) of the
Department of Veterans Affairs (VA)
were set forth in Part 1 of Title 38 of the
Code of Federal Regulations. Recently,
NCA was assigned Part 38 of Title 38 for
its regulations. Accordingly, we are
moving the regulations administered by
NCA and located in Part 1 to new Part
38. We have made non-substantive
changes to headings of regulations, but
we have not made any changes to the
text other than conforming changes to
section numbers.

DATES: Effective Date: January 31, 2005.
FOR FURTHER INFORMATION CONTACT:
Karen Barber, Program Analyst,
Legislative and Regulatory Division
(41C3), National Cemetery
Administration (NCA), Department of
Veterans Affairs, 810 Vermont Avenue,
NW., Washington, DC 20420; telephone:
(202) 273-5183 (this is not a toll-free
number).

SUPPLEMENTARY INFORMATION:
Regulations administered by NCA are
currently located in Part 1 of Title 38 of
the Code of Federal Regulations along
with general provisions that are
applicable to VA offices and programs
other than NCA. The current placement
of NCA regulations in Part 1 with
regulations that are not particular to
NCA programs may be confusing to
users who want to quickly and easily
reference information about NCA
benefits. Additionally, as NCA expands
its body of regulations, users will find
it increasingly more difficult to
reference information about NCA
benefits unless NCA regulations are re-
located and consolidated in a separate
part of Title 38.

NCA was recently assigned new Part
38 of Title 38 for its regulations.
Relocation and consolidation of NCA
regulations in a separate Part is
intended to help readers reference
information about NCA benefits more
easily. Although certain headings are
being changed and conforming changes
to section numbers are being made, the
amendments made by this notice are
non-substantive and will not affect
benefits entitlement or otherwise result
in new costs. This final rule merely
moves NCA regulations to a new
location in the Code of Federal
Regulations without any substantive
changes.

Administrative Procedure Act

We are publishing this document as a
final rule without prior notice and
comment and without a delayed

effective date. This document contains
only non-substantive changes. Because
this document merely restates existing
regulations without substantive change,
it is exempt from those procedures
under 5 U.S.C. 553(b)(3)(A) and (d)(2).
Additionally, VA has determined that
there is good cause under 5 U.S.C.
553(b)(3)(B) and (d)(3) for dispensing
with those procedures, because a
comment period and a delayed effective
date are unnecessary in the absence of
any substantive change to existing
regulations.

Unfunded Mandates

The Unfunded Mandates Reform Act
requires, at 2 U.S.C. 1532, that agencies
prepare an assessment of anticipated
costs and benefits before developing any
rule that may result in an expenditure
by State, local, and tribal governments,
in the aggregate, or by the private sector,
of $100 million or more in any given
year. This rule would have no such
effect on State, local, or tribal
governments, or the private sector.

Paperwork Reduction Act

This document does not contain new
provisions constituting a collection of
information under the Paperwork
Reduction Act (44 U.S.C. 3501-3521).

Regulatory Flexibility Act

The Secretary hereby certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility
Act, 5 U.S.C. 601-612. Only individual
VA beneficiaries could be directly
affected. Therefore, pursuant to 5 U.S.C.
605(b), this final rule is exempt from the
initial and final regulatory flexibility
analyses requirements of sections 603
and 604.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance program numbers for this
document are 64.201 and 64.202.

List of Subjects in 38 CFR Parts 1 and
38
Administrative practice and
procedure, Cemeteries, Veterans,
Claims, Crime, Criminal offenses.
Approved: December 14, 2004.
Anthony J. Principi,
Secretary of Veterans Affairs.
m For the reasons set out in the preamble,

we are amending 38 CFR Chapter 1 as
follows:

PART 1—GENERAL PROVISIONS

m 1. The authority citation for part 1
continues to read as follows:
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Authority: 38 U.S.C. 501(a), unless
otherwise noted.

§§1.600-1.633 [Removed]

m 2. Remove §§ 1.600 through 1.633 and
the undesignated center heading and
authority citation immediately
preceding those sections.

m 3. A new part 38 is added to read as
follows:

PART 38—NATIONAL CEMETERIES
OF THE DEPARTMENT OF VETERANS
AFFAIRS

Sec.

38.600 Definitions.

38.601 Advisory Committee on Cemeteries
and Memorials.

38.602 Names for national cemeteries and
features.

38.603 Gifts and donations.

38.617 Prohibition of interment or
memorialization of persons who have
been convicted of Federal or State capital
crimes.

38.618 Findings concerning commission of
a capital crime where a person has not
been convicted due to death or flight to
avoid prosecution.

38.620 Persons eligible for burial.

38.621 Disinterments.

38.629 Outer burial receptacle allowance.

38.630 Headstones and markers.

38.631 Graves marked with a private
headstone or marker.

38.632 Headstone and marker application
process.

38.633 Group memorial monuments.

Authority: 38 U.S.C. 107, 501, 512, chapter
24, 7105, and as noted in specific sections.

§38.600 Definitions.

(a) [Reserved]

(b) Definitions. For purposes of
§§38.617 and 38.618:

Appropriate State official means a
State attorney general or other official
with statewide responsibility for law
enforcement or penal functions.

Clear and convincing evidence means
that degree of proof which produces in
the mind of the fact-finder a firm belief
regarding the question at issue.

Convicted means a finding of guilt by
a judgment or verdict or based on a plea
of guilty, by a Federal or State criminal
court.

Federal capital crime means an
offense under Federal law for which the
death penalty or life imprisonment may
be imposed.

Interment means the burial of
casketed remains or the placement or
scattering of cremated remains.

Life imprisonment means a sentence
of a Federal or State criminal court
directing confinement in a penal
institution for life.

Memorialization means any action
taken to honor the memory of a
deceased individual.

Personal representative means a
family member or other individual who
has identified himself or herself to the
National Cemetery Administration
cemetery director as the person
responsible for making decisions
concerning the interment of the remains
of or memorialization of a deceased
individual.

State capital crime means, under
State law, the willful, deliberate, or
premeditated unlawful killing of
another human being for which the
death penalty or life imprisonment
without parole may be imposed.

(Authority: 38 U.S.C. 2408, 2411)

§38.601 Advisory Committee on
Cemeteries and Memorials.

Responsibilities in connection with
Committee authorized by 38 U.S.C.
chapter 24 are as follows:

(a) The Under Secretary for Memorial
Affairs will schedule the frequency of
meetings, make presentations before the
Committee, participate when requested
by the Committee, evaluate Committee
reports and recommendations and make
recommendations to the Secretary based
on Committee actions.

(b) The Committee will evaluate and
study cemeterial, memorial and burial
benefits proposals or problems
submitted by the Secretary or Under
Secretary for Memorial Affairs, and
make recommendations as to course of
action or solution. Reports and
recommendations will be submitted to
the Secretary for transmission to
Congress.

§38.602 Names for national cemeteries
and features.

(a) Responsibility. The Secretary is
responsible for naming national
cemeteries. The Under Secretary for
Memorial Affairs, is responsible for
naming activities and features therein,
such as drives, walks, or special
structures.

(b) Basis for names. The names of
national cemetery activities may be
based on physical and area
characteristics, the nearest important
city (town), or a historical characteristic
related to the area. Newly constructed
interior thoroughfares for vehicular
traffic in national cemetery activities
will be known as drives. To facilitate
location of graves by visitors, drives will
be named after cities, counties or States
or after historically notable persons,
places or events.

§38.603 Gifts and donations.

(a) Gifts and donations will be
accepted only after it has been
determined that the donor has a clear
understanding that title thereto passes

to, and is vested in, the United States,
and that the donor relinquishes all
control over the future use or
disposition of the gift or donation, with
the following exceptions:

(1) Carillons will be accepted with the
condition that the donor will provide
the maintenance and the operator or the
mechanical means of operation. The
time of operation and the maintenance
will be coordinated with the
superintendent of the national cemetery.

(2) Articles donated for a specific
purpose and which are usable only for
that purpose may be returned to the
donor if the purpose for which the
articles were donated cannot be
accomplished.

(3) If the donor directs that the gift is
donated for a particular use, those
directions will be carried out insofar as
they are proper and practicable and not
in violation of Department of Veterans
Affairs policy.

(4) When considered appropriate and
not in conflict with the purpose of the
national cemetery, the donor may be
recognized by a suitable inscription on
those gifts. In no case will the
inscription give the impression that the
gift is owned by, or that its future use
is controlled by, the donor. Any tablet
or plaque, containing an inscription will
be of such size and design as will
harmonize with the general nature and
design of the gift.

(b) Officials and employees of the
Department of Veterans Affairs will not
solicit contributions from the public nor
will they authorize the use of their
names, the name of the Secretary, or the
name of the Department of Veterans
Affairs by an individual or organization
in any campaign or drive for money or
articles for the purpose of making a
donation to the Department of Veterans
Affairs. This restriction does not
preclude discussion with the individual
offering the gift relative to the
appropriateness of the gift offered.

§38.617 Prohibition of interment or
memorialization of persons who have been
convicted of Federal or State capital crimes.

(a) Prohibition. The interment in a
national cemetery under the control of
the National Cemetery Administration
of the remains, or the memorialization,
of any of the following persons is
prohibited:

(1) Any person identified to the
Secretary of Veterans Affairs by the
United States Attorney General, prior to
approval of interment or
memorialization, as an individual who
has been convicted of a Federal capital
crime and sentenced to death or life
imprisonment as a result of such crime.
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(2) Any person identified to the
Secretary of Veterans Affairs by an
appropriate State official, prior to
approval of interment or
memorialization, as an individual who
has been convicted of a State capital
crime and sentenced to death or life
imprisonment without parole as a result
of such crime.

(3) Any person found under
procedures specified in § 38.618 to have
committed a Federal or State capital
crime but have avoided conviction of
such crime by reason of unavailability
for trial due to death or flight to avoid
prosecution.

(b) Notice. The prohibition referred to
in paragraph (a)(3) of this section is not
contingent on receipt by the Secretary of
Veterans Affairs or any other VA official
of notice from any Federal or State
official.

(c) Receipt of notification. The Under
Secretary for Memorial Affairs is
delegated authority to receive from the
United States Attorney General and
appropriate State officials on behalf of
the Secretary of Veterans Affairs the
notification of conviction of capital
crimes referred to in paragraphs (a)(1)
and (2) of this section.

(d) Decision where notification
previously received. Upon receipt of a
request for interment or
memorialization, where the Secretary of
Veterans Affairs has received the
notification referred to in paragraph
(a)(1) or (2) of this section with regard
to the deceased, the cemetery director
will make a decision on the request for
interment or memorialization pursuant
to 38 U.S.C. 2411.

(e) Inquiry. (1) Upon receipt of a
request for interment or
memorialization, where the Secretary of
Veterans Affairs has not received the
notification referred to in paragraph
(a)(1) or (a)(2) of this section with regard
to the deceased, but the cemetery
director has reason to believe that the
deceased may have been convicted of a
Federal or State capital crime, the
cemetery director will initiate an
inquiry to either:

(i) The United States Attorney
General, in the case of a Federal capital
crime, requesting notification of
whether the deceased has been
convicted of a Federal capital crime for
which the deceased was sentenced to
death or life imprisonment; or

(ii) An appropriate State official, in
the case of a State capital crime,
requesting notification of whether the
deceased has been convicted of a State
capital crime for which the deceased
was sentenced to death or life
imprisonment without parole.

(2) The cemetery director will defer
decision on whether to approve
interment or memorialization until after
a response is received from the Attorney
General or appropriate State official.

(f) Decision after inquiry. Where an
inquiry has been initiated under
paragraph (e) of this section, the
cemetery director will make a decision
on the request for interment or
memorialization pursuant to 38 U.S.C.
2411 upon receipt of the notification
requested under that paragraph, unless
the cemetery director initiates an
inquiry pursuant to § 38.618(a).

(g) Notice of decision. Written notice
of a decision under paragraph (d) or (f)
of this section will be provided by the
cemetery director to the personal
representative of the deceased, along
with written notice of appellate rights in
accordance with § 19.25 of this title.
This notice of appellate rights will
include notice of the opportunity to file
a notice of disagreement with the
decision of the cemetery director.
Action following receipt of a notice of
disagreement with a denial of eligibility
for interment or memorialization under
this section will be in accordance with
§§19.26 through 19.38 of this title.

(Authority: 38 U.S.C. 512, 2411, 7105)

§38.618 Findings concerning commission
of a capital crime where a person has not
been convicted due to death or flight to
avoid prosecution.

(a) Inquiry. With respect to a request
for interment or memorialization, if a
cemetery director has reason to believe
that a deceased individual who is
otherwise eligible for interment or
memorialization may have committed a
Federal or State capital crime, but
avoided conviction of such crime by
reason of unavailability for trial due to
death or flight to avoid prosecution, the
cemetery director, with the assistance of
the VA regional counsel, as necessary,
will initiate an inquiry seeking
information from Federal, State, or local
law enforcement officials, or other
sources of potentially relevant
information. After completion of this
inquiry and any further measures
required under paragraphs (c), (d), (e),
and (f) of this section, the cemetery
director will make a decision on the
request for interment or
memorialization in accordance with
paragraph (b), (e), or (g) of this section.

(b) Decision approving request
without a proceeding or termination of
a claim by personal representative
without a proceeding. (1) If, after
conducting the inquiry described in
paragraph (a) of this section, the
cemetery director determines that there
is no clear and convincing evidence that

the deceased committed a Federal or
State capital crime of which he or she
was not convicted due to death or flight
to avoid prosecution, and the deceased
remains otherwise eligible, the cemetery
director will make a decision approving
the interment or memorialization.

(2) If the personal representative
elects for burial at a location other than
a VA national cemetery, or makes
alternate arrangements for burial at a
location other than a VA national
cemetery, the request for interment or
memorialization will be considered
withdrawn and action on the request
will be terminated.

(c) Initiation of a proceeding. (1) If,
after conducting the inquiry described
in paragraph (a) of this section, the
cemetery director determines that there
appears to be clear and convincing
evidence that the deceased has
committed a Federal or State capital
crime of which he or she was not
convicted by reason of unavailability for
trial due to death or flight to avoid
prosecution, the cemetery director will
provide the personal representative of
the deceased with a written summary of
the evidence of record and a written
notice of procedural options.

(2) The notice of procedural options
will inform the personal representative
that he or she may, within 15 days of
receipt of the notice:

(i) Request a hearing on the matter;

(ii) Submit a written statement, with
or without supporting documentation,
for inclusion in the record;

(iii) Waive a hearing and submission
of a written statement and have the
matter forwarded immediately to the
Under Secretary for Memorial Affairs for
a finding; or

(iv) Notify the cemetery director that
the personal representative is
withdrawing the request for interment
or memorialization, thereby, closing the
claim.

(3) The notice of procedural options
will also inform the personal
representative that, if he or she does not
exercise one or more of the stated
options within the prescribed period,
the matter will be forwarded to the
Under Secretary for Memorial Affairs for
a finding based on the existing record.

(d) Hearing. If a hearing is requested,
the Director, Memorial Services
Network will conduct the hearing. The
purpose of the hearing is to permit the
personal representative of the deceased
to present evidence concerning whether
the deceased committed a crime which
would render the deceased ineligible for
interment or memorialization in a
national cemetery. Testimony at the
hearing will be presented under oath,
and the personal representative will
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have the right to representation by
counsel and the right to call witnesses.
The VA official conducting the hearing
will have the authority to administer
oaths. The hearing will be conducted in
an informal manner and court rules of
evidence will not apply. The hearing
will be recorded on audiotape and,
unless the personal representative
waives transcription, a transcript of the
hearing will be produced and included
in the record.

(e) Decision of approval or referral for
a finding after a proceeding. Following
a hearing or the timely submission of a
written statement, or in the event a
hearing is waived or no hearing is
requested and no written statement is
submitted within the time specified:

(1) If the cemetery director determines
that it has not been established by clear
and convincing evidence that the
deceased committed a Federal or State
capital crime of which he or she was not
convicted due to death or flight to avoid
prosecution, and the deceased remains
otherwise eligible, the cemetery director
will make a decision approving
interment or memorialization; or

(2) If the cemetery director believes
that there is clear and convincing
evidence that the deceased committed a
Federal or State capital crime of which
he or she was not convicted due to
death or flight to avoid prosecution, the
cemetery director will forward a request
for a finding on that issue, together with
the cemetery director’s recommendation
and a copy of the record to the Under
Secretary for Memorial Affairs.

(f) Finding by the Under Secretary for
Memorial Affairs. Upon receipt of a
request from the cemetery director
under paragraph (e) of this section, the
Under Secretary for Memorial Affairs
will make a finding concerning whether
the deceased committed a Federal or
State capital crime of which he or she
was not convicted by reason of
unavailability for trial due to death or
flight to avoid prosecution. The finding
will be based on consideration of the
cemetery director’s recommendation
and the record supplied by the cemetery
director.

(1) A finding that the deceased
committed a crime referred to in
paragraph (f) of this section must be
based on clear and convincing evidence.

(2) The cemetery director will be
provided with written notification of the
finding of the Under Secretary for
Memorial Affairs.

(g) Decision after finding. Upon
receipt of notification of the finding of
the Under Secretary for Memorial
Affairs, the cemetery director will make
a decision on the request for interment
or memorialization pursuant to 38

U.S.C. 2411. In making that decision,
the cemetery director will be bound by
the finding of the Under Secretary for
Memorial Affairs.

(h) Notice of decision. The cemetery
director will provide written notice of
the finding of the Under Secretary for
Memorial Affairs and of a decision
under paragraph (b), (e)(1), or (g) of this
section. With notice of any decision
denying a request for interment or
memorialization, the cemetery director
will provide written notice of appellate
rights to the personal representative of
the deceased, in accordance with
§19.25 of this title. This will include
notice of the opportunity to file a notice
of disagreement with the decision of the
cemetery director and the finding of the
Under Secretary for Memorial Affairs.
Action following receipt of a notice of
disagreement with a denial of eligibility
for interment or memorialization under
this section will be in accordance with
§§19.26 through 19.38 of this title.

(Authority: 38 U.S.C. 512, 2411)

§38.620 Persons eligible for burial.

The following is a list of those
individuals who are eligible for burial in
a national cemetery:

(a) Any veteran (which for purposes
of this section includes a person who
died in the active military, naval, or air
service).

(b) Any member of a Reserve
component of the Armed Forces, and
any member of the Army National
Guard or the Air National Guard, whose
death occurs under honorable
conditions while such member is
hospitalized or undergoing treatment, at
the expense of the United States, for
injury or disease contracted or incurred
under honorable conditions while such
member is performing active duty for
training, inactive duty training, or
undergoing that hospitalization or
treatment at the expense of the United
States.

(c) Any Member of the Reserve
Officers’ Training Corps of the Army,
Navy, or Air Force whose death occurs
under honorable conditions while such
member is—

(1) Attending an authorized training
camp or on an authorized practice
cruise;

(2) Performing authorized travel to or
from that camp or cruise; or

(3) Hospitalized or undergoing
treatment, at the expense of the United
States, for injury or disease contracted
or incurred under honorable conditions
while such member is—

(i) Attending that camp or on that
cruise;

(ii) Performing that travel; or

(iii) Undergoing that hospitalization
or treatment at the expense of the
United States.

(d) Any person who, during any war
in which the United States is or has
been engaged, served in the armed
forces of any government allied with the
United States during that war, whose
last such service terminated honorably,
and who was a citizen of the United
States at the time of entry on such
service and at the time of his or her
death.

(e) The spouse, surviving spouse,
minor child, or unmarried adult child of
a person eligible under paragraph (a),
(b), (c), (d), or (g) of this section. For
purposes of this section—

(1) A surviving spouse includes a
surviving spouse who had a subsequent
remarriage;

(2) A minor child means an
unmarried child under 21 years of age,
or under 23 years of age if pursuing a
full-time course of instruction at an
approved educational institution; and

(3) An unmarried adult child means a
child who became permanently
physically or mentally disabled and
incapable of self-support before
reaching 21 years of age, or before
reaching 23 years of age if pursuing a
full-time course of instruction at an
approved educational institution.

(f) Such other persons or classes of
persons as may be designated by the
Secretary.

(g) Any person who at the time of
death was entitled to retired pay under
chapter 1223 of title 10, United States
Code, or would have been entitled to
retired pay under that chapter but for
the fact that the person was under 60
years of age.

(h) Any person who:

(1) Was a citizen of the United States
or an alien lawfully admitted for
permanent residence in the United
States at the time of their death; and

(2) Resided in the United States at the
time of their death; and

(3) Either was a—

(i) Commonwealth Army veteran or
member of the organized guerillas—a
person who served before July 1, 1946,
in the organized military forces of the
Government of the Commonwealth of
the Philippines, while such forces were
in the service of the Armed Forces of the
United States pursuant to the military
order of the President dated July 26,
1941, including organized guerilla
forces under commanders appointed,
designated, or subsequently recognized
by the Commander in Chief, Southwest
Pacific Area, or other competent
authority in the Army of the United
States, and who died on or after
November 1, 2000; or
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(ii) New Philippine Scout—a person
who enlisted between October 6, 1945,
and June 30, 1947, with the Armed
Forces of the United States with the
consent of the Philippine government,
pursuant to section 14 of the Armed
Forces Voluntary Recruitment Act of
1945, and who died on or after
December 16, 2003.

(Authority: 38 U.S.C. 107, 501, 2402)

§38.621 Disinterments.

(a) Interments of eligible decedents in
national cemeteries are considered
permanent and final. Disinterment will
be permitted only for cogent reasons
and with the prior written authorization
of the National Cemetery Area Office
Director or Cemetery Director
responsible for the cemetery involved.
Disinterment from a national cemetery
will be approved only when all living
immediate family members of the
decedent, and the person who initiated
the interment (whether or not he or she
is a member of the immediate family),
give their written consent, or when a
court order or State instrumentality of
competent jurisdiction directs the
disinterment. For purposes of this
section, “immediate family members”
are defined as surviving spouse,
whether or not he or she is remarried;
all adult children of the decedent; the
appointed guardian(s) of minor
children; and the appointed guardian(s)
of the surviving spouse or of the adult
child(ren) of the decedent. If the
surviving spouse and all of the children
of the decedent are deceased, the
decedent’s parents will be considered
“immediate family members.”

(b) All requests for authority to
disinter remains will be submitted on
VA Form 40-4970, Request for
Disinterment, and will include the
following information:

(1) A full statement of reasons for the
proposed disinterment.

(2) Notarized statement(s) by all living
immediate family members of the
decedent, and the person who initiated
the interment (whether or not he or she
is a member of the immediate family),
that they consent to the proposed
disinterment.

(3) A notarized statement, by the
person requesting the disinterment that
those who supplied affidavits comprise
all the living immediate family members
of the deceased.

(Authority: 38 U.S.C. 2404)

(c) In lieu of the documents required
in paragraph (b) of this section, an order
of a court of competent jurisdiction will
be considered.

(d) Any disinterment that may be
authorized under this section must be

accomplished without expense to the
Government.

(The reporting and recordkeeping
requirements contained in paragraph (b) have
been approved by the Office of Management
and Budget under OMB control number
2900-0365)

§38.629 Outer Burial Receptacle
Allowance.

(a) Definitions—Outer burial
receptacle. For purposes of this section,
an outer burial receptacle means a
graveliner, burial vault, or other similar
type of container for a casket.

(b) Purpose. This section provides for
payment of a monetary allowance for an
outer burial receptacle for any interment
in a VA national cemetery where a
privately-purchased outer burial
receptacle has been used in lieu of a
Government-furnished graveliner.

(c) Second interments. In burials
where a casket already exists in a grave
with or without a graveliner, placement
of a second casket in an outer burial
receptacle will not be permitted in the
same grave unless the national cemetery
director determines that the already
interred casket will not be damaged.

(d) Payment of monetary allowance.
VA will pay a monetary allowance for
each burial in a VA national cemetery
where a privately-purchased outer
burial receptacle was used on and after
October 9, 1996. For burials on and after
January 1, 2000, the person identified in
records contained in the National
Cemetery Administration Burial
Operations Support System as the
person who privately purchased the
outer burial receptacle will be paid the
monetary allowance. For burials during
the period October 9, 1996 through
December 31, 1999, the allowance will
be paid to the person identified as the
next of kin in records contained in the
National Cemetery Administration
Burial Operations Support System based
on the presumption that such person
privately purchased the outer burial
receptacle (however, if a person who is
not listed as the next of kin provides
evidence that he or she privately
purchased the outer burial receptacle,
the allowance will be paid instead to
that person). No application is required
to receive payment of a monetary
allowance.

(e) Amount of the allowance. (1) For
calendar year 2000 and each calendar
year thereafter, the allowance will be
the average cost, as determined by VA,
of Government-furnished graveliners,
less the administrative costs incurred by
VA in processing and paying the
allowance.

(i) The average cost of Government-
furnished graveliners will be based

upon the actual average cost to the
Government of such graveliners during
the most recent fiscal year ending prior
to the start of the calendar year for
which the amount of the allowance will
be used. This average cost will be
determined by taking VA’s total cost
during that fiscal year for single-depth
graveliners which were procured for
placement at the time of interment and
dividing it by the total number of such
graveliners procured by VA during that
fiscal year. The calculation shall
exclude both graveliners procured and
pre-placed in gravesites as part of
cemetery gravesite development projects
and all double-depth graveliners.

(ii) The administrative costs incurred
by VA will consist of those costs that
relate to processing and paying an
allowance, as determined by VA, for the
calendar year ending prior to the start of
the calendar year for which the amount
of the allowance will be used.

(2) For calendar year 2000 and each
calendar year thereafter, the amount of
the allowance for each calendar year
will be published in the “Notices”
section of the Federal Register. The
Federal Register notice will also
provide, as information, the determined
average cost of Government-furnished
graveliners and the determined amount
of the administrative costs to be
deducted.

(3) The published allowance amount
for interments which occur during
calendar year 2000 will also be used for
payment of any allowances for
interments which occurred during the
period from October 9, 1996 through
December 31, 1999.

(Authority: 38 U.S.C. 2306(d))
§38.630 Headstones and markers.

(a) Types of Government headstones
and markers and inscriptions will be in
accordance with policies approved by
the Secretary.

(b) Inscriptions on Government
headstones, markers, and private
monuments will be in accordance with
policies and specifications of the Under
Secretary for Memorial Affairs.

(c) A memorial headstone or marker
furnished for a deceased veteran by the
Government may be erected in a private
cemetery or in a national cemetery
section established for this purpose. The
headstones or markers for national
cemeteries will be of the standard
design authorized for the cemetery in
which they are to be erected. In addition
to the authorized inscription, the words
“In Memory Of” are mandatory.

(Authority: 38 U.S.C. 501)
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§38.631 Graves marked with a private
headstone or marker.

(a) VA will furnish an appropriate
Government marker for the grave of a
decedent described in paragraph (b) of
this section, but only if the individual
requesting the marker certifies on VA
Form 40-1330 that it will be placed on
the grave for which it is requested or, if
placement on the grave is impossible or
impracticable, as close to the grave as
possible within the grounds of the
private cemetery where the grave is
located.

(b) The decedent referred to in
paragraph (a) of this section is one who:

(1) Died on or after September 11,
2001;

(2) Is buried in a private cemetery;
and

(3) Was eligible for burial in a
national cemetery, but is not an
individual described in 38 U.S.C.
2402(4), (5), or (6).

(c) VA will deliver the marker directly
to the cemetery where the grave is
located or to a receiving agent for
delivery to the cemetery.

(d) VA will not pay the cost of
installing a Government marker in a
private cemetery.

(e) The applicant must obtain
certification on VA Form 40-1330 from
a cemetery representative that the type
and placement of the marker requested
adheres to the policies and guidelines of
the selected private cemetery.

(f) VA will furnish its full product
line of Government markers for private
cemeteries.

(g) The authority to furnish a marker
under this section expires on December
31, 2006.

(Authority: 38 U.S.C. 501, 2306)

(The Office of Management and Budget has
approved the information collection
requirements in this section under control
number 2900-0222.)

§38.632 Headstone and marker
application process.

(a) Headstones and markers for graves
in national cemeteries shall be ordered
from the Record of Interment (VA Form
40-4956) prepared by the national
cemetery superintendent at the time of
interment. No further application is
required.

(b) Submission of VA Form 40-1330,
Application for Headstone or Marker, is
required for the purpose of:

(1) Ordering a Government headstone
or marker for any unmarked grave of
any eligible veteran buried in a private
or local cemetery.

(2) Ordering a Government headstone
or marker for any unmarked grave in a
post cemetery of the Armed Forces.

(3) Ordering a Government memorial
headstone or marker for placement in a

national cemetery, in a private or local
cemetery and any post cemetery of the
Armed Forces.

§38.633 Group memorial monuments.

(a) Definitions of terms. For the
purpose of this section, the following
definitions apply:

(1) Group—all the known and
unknown dead who perished in a
common military event.

(2) Memorial Monument—a
monument commemorating veterans,
whose remains have not been recovered
or identified. Monuments will be
selected in accordance with policies
established under 38 CFR 38.630.

(3) Next of kin—recognized in order:
Surviving spouse; children, according to
age; parents, including adoptive,
stepparents, and foster parents; brothers
or sisters, including half or stepbrothers
and stepsisters; grandparents;
grandchildren; uncles or aunts;
nephews or nieces; cousins; and/or
other lineal descendent.

(4) Documentary evidence—Official
documents, records, or correspondence
signed by an Armed Services branch
historical center representative attesting
to the accuracy of the evidence.

(b) The Secretary may furnish at
government expense a group memorial
monument upon request of next of kin.
The group memorial monument will
commemorate two or more identified
members of the Armed Forces,
including their reserve components,
who died in a sanctioned common
military event, (e.g., battle or other
hostile action, bombing or other
explosion, disappearance of aircraft,
vessel or other vehicle) while in active
military, naval or air service, and whose
remains were not recovered or
identified, were buried at sea, or are
otherwise unavailable for interment.

(c) A group memorial monument
furnished by VA may be placed only in
a national cemetery in an area reserved
for such purpose. If a group memorial
monument has already been provided
under this regulation or by any
governmental body, e.g., the American
Battle Monuments Commission, to
commemorate the dead from a common
military event, an additional group
memorial monument will not be
provided by VA for the same purpose.

(d) Application for a group memorial
monument shall be submitted in a
manner specified by the Secretary.
Evidence used to establish and
determine eligibility for a group
memorial monument will conform to
paragraph (a)(4) of this section.

(Authority: 38 U.S.C. 501, 2403)

[FR Doc. 05-1705 Filed 1-28-05; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[Region Il Docket No. R02-OAR-2004-NY-
0002, FRL-7851-1]

Approval and Promulgation of
Implementation Plans; New York; Low
Emission Vehicle Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency is approving a New York State
State Implementation Plan (SIP)
revision to revise its existing low
emission vehicle (LEV) program. The
State’s revision adopts California’s
second generation low emission vehicle
program for light-duty vehicles (LEV II).
New York has revised its LEV rule to
include a non-methane hydrocarbon
standard and various administrative and
grammatical changes to make its
existing LEV rule identical to
California’s LEV II program. The
intended effect of this rulemaking is to
approve a control strategy which will
result in emissions reductions that will
help achieve attainment of national
ambient air quality standards for ozone.
DATES: Effective Date: This rule will be
effective March 2, 2005.

ADDRESSES: Copies of the state submittal

are available at the following addresses

for inspection during normal business
hours:

Environmental Protection Agency,
Region 2 Office, Air Programs Branch,
290 Broadway, 25th Floor, New York,
New York 10007-1866.

Environmental Protection Agency, Air
and Radiation Docket and Information
Center, Air Docket (6102), 401 M
Street, SW., Washington, DC 20460.

New York State Department of
Environmental Conservation, Office of
Air and Waste Management, 14th
Floor, 625 Broadway, Albany, New
York 12233-1010.

FOR FURTHER INFORMATION CONTACT:

David Risley, Air Programs Branch,

Environmental Protection Agency, 290

Broadway, 25th Floor, New York, New

York 10007-1866, (212) 637—4249 or

risley.david@epa.gov.

SUPPLEMENTARY INFORMATION:

Table of Contents
I. Description of the SIP Revision
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II. Public Comments on the Proposed Action
III. Final EPA Action
IV. Administrative Requirements

I. Description of the SIP Revision

In 1994, New York requested EPA to
revise its SIP to include a LEV program.
EPA approved that SIP revision on
January 6, 1995 (60 FR 2022). At the
time, New York’s LEV program was
identical to California’s first-generation
LEV program. More recently, New York
has updated its LEV program to be
identical to California’s LEV II program.
New York has adopted California’s LEV
II program by reference in the New York
State Code of Rules and Regulations part
218, “Emission Standards for Motor
Vehicles and Motor Vehicle Engines.”

New York has requested that EPA take
action on its revised LEV program. EPA
has already approved the emissions
reduction credits from the revised LEV
program as part of our approval of New
York’s attainment demonstration SIP
revision on February 4, 2002 (67 FR
5170). In the current SIP revision, New
York requested Federal approval of the
LEV program regulation. EPA’s approval
of New York’s LEV program makes it
Federally-enforceable, further ensuring
that planned emissions reductions will
continue to take place. For further
information on the specifics of New
York’s LEV program see the September
24, 2004 Notice of Proposed Rulemaking
(69 FR 57241).

II. Public Comments on the Proposed
Action

No comments were received on the
Notice of Proposed Rulemaking,
published in the September 24, 2004
Federal Register (69 FR 57241).

I11. Final EPA Action

EPA is approving the light-duty
portion of New York’s LEV program,
which is identical to California’s LEV II
program. The LEV program that EPA is
approving is contained in title 6, part
218, subparts 218-1, 218-2, 218-3, 218—
5, 218-6, 218-7 and 218-8 of the
Official Compilation of Codes, Rules
and Regulations of the State of New
York. Approval of New York’s LEV
program further ensures that planned
emissions reductions attributable to this
program will be achieved. These
reductions are necessary for New York
to achieve its clean air goals, as detailed
in the State’s 1-hour ozone attainment
demonstration SIP. The updated
program was filed on November 28,
2000 and adopted on December 28,
2000, as noticed in the New York State
Register.

IV. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
‘“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority

to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by April 1, 2005.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: November 23, 2004.
Kathleen C. Callahan,
Acting Regional Administrator, Region 2.

m Part 52, chapter I, title 40 of the Code
of Federal Regulations is amended as
follows:
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PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart HH—New York

m 2. Section 52.1670 is amended by
adding new paragraph (c)(107) to read as
follows:

§52.1670 Identification of plan.

* * * * *

(C] R
* * * * *

(107) Revisions to the State
Implementation Plan submitted on
December 9, 2002, by the New York
State Department of Environmental
Conservation which consists of the
adoption of California’s second
generation Low Emissions Vehicle
(LEV) program.

(i) Incorporation by reference.

(A) Regulation part 218 “Emissions
Standards for Motor Vehicles and Motor

Vehicle Engines” of Title 6 of the
Official Compilation of Codes, Rules
and Regulations of the State of New
York (6NYCRR), part 218, subparts 218—
1, 218-2, 218-3, 218-5, 218-6, 218-7
and 218-8 filed on November 28, 2000
and effective on December 28, 2000.

m 3. Section 52.1679 is amended by
revising the entry for part 218 under title
6 to read as follows:

§52.1679 EPA-approved New York State
regulations.

State
New York State regulation effective Latest EPA approval date Comments
date
Title 6
Part 218, Emission Standards for MOtOr VE-  .....cciiiiiiiiiiis ittt s EPA’s approval of part 218 only
hicles and Motor Vehicle Engines: applies to light-duty vehicles.
Subpart 218-1: Applicability and Defini- 12/28/00 1/31/05, [insert FR citation of this docu-
tions. ment].
Subpart 218-2: Certification and Prohibi- 12/28/00 1/31/05, [insert FR citation of this docu-
tions. ment].
Subpart 218-3: Fleet Average ................ 12/28/00 1/31/05, [insert FR citation of this docu-
ment].
Subpart 218-4: Zero Emissions Vehicle 5/28/92 1/6/95, 60 FR 2025.
Sales Mandate.
Subpart 218-5: Testing ......ccccevvveeveennne. 12/28/00 1/31/05, [insert FR citation of this docu-
ment].
Subpart 218-6: Surveillance ................... 12/28/00 1/31/05, [insert FR citation of this docu-
ment].
Subpart 218-7: Aftermarket Parts .......... 12/28/00 1/31/05, [insert FR citation of this docu-
ment].
Subpart 218-8: Severability .........c.......... 12/28/00 1/31/05, [insert FR citation of this docu-
ment].

[FR Doc. 05-1630 Filed 1-28-05; 8:45 am]
BILLING CODE 6560-50—P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 2, 25, and 101
[IB Docket No. 02—10, FCC 04-286]

Procedures To Govern the Use of
Satellite Earth Stations on Board
Vessels in the 5925-6425 MHz/3700-
4200 MHz Bands and 14.0-14.5 GHz/
11.7-12.2 GHz Bands

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document is a summary
of the Report and Order adopted by the
Commission in this proceeding. The
Commission adopted licensing and
service rules for satellite earth stations
on vessels (ESVs) in the C- and Ku-
bands that will provide regulatory

certainty to ESV licensees, while
protecting existing users in the bands.
The new rules will further the
Commission’s goal of promoting market-
based deployment of broadband
technologies.

DATES: Effective March 2, 2005, except
for 47 CFR 25.221(c), 25.221(e), and
25.222(c) which contain information
requirements that have not yet been
approved by Office of Management and
Budget (OMB). The Commission will
publish a document in the Federal
Register announcing the effective date
of those sections. OMB, the general
public, and other Federal agencies are
invited to comment on the information
collection requirements on or before
April 1, 2005.

ADDRESSES: In addition to filing
comments with the Office of the
Secretary, a copy of any comments on
the Paperwork Reduction Act
information collection(s) contained
herein should be submitted to Judith B.
Herman, Federal Communications

Commission, Room 1-C804, 445 12th
Street, SW., Washington, DC 20554, or
via the Internet to Judith-
B.Herman@fcc.gov, and to Kristy L.
LaLonde, OMB Desk Officer, Room
10236 NEOB, 725 17th Street, NW.,
Washington, DC 20503 or via the
Internet to
Kristy_L._LaLonde@omb.eop.gov.

FOR FURTHER INFORMATION CONTACT:
Jennifer Gorny or Gardner Foster, Policy
Division, International Bureau, (202)
418-1460. For additional information
concerning the Paperwork Reduction
Act information collection(s) contained
in this document, contact Judith B.
Herman at (202) 418-0214, or via the
Internet at Judith-B.Herman@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order in IB Docket No. 02—-10, FCC
04-286, adopted December 15, 2004,
and released on January 6, 2005. This
proceeding was initiated by the Notice
of Proposed Rule Making (ESV NPRM),
69 FR 3056, January 22, 2004. The full
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text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room CY-A257,
445 12th Street, SW., Washington, DC
20554). The document is also available
for download over the Internet at http:/
/hraunfoss.fcc.gov/edocs_public/
attachmatch/FCC-04-286A1.pdf. The
complete text may also be purchased
from the Commission’s copy contractor,
Best Copy and Printing, Inc., (BCPI)
located in Room CY-B402, 445 12th
Street, SW., Washington, DC 20554.
Customers may contact BCPI at their
Web site: http://www.bcpiweb.com or
call 1-800-378-3160.

Paperwork Reduction Act of 1995
Analysis

This Report and Order contains
modified information collections. The
Commission, as part of its continuing
effort to reduce paperwork burdens,
invites the general public to comment
on the information collection(s)
contained in this Report and Order as
required by the Paperwork Reduction
Act of 1995 (PRA), Public Law 104-13.
Public and agency comments are due
April 1, 2005. In addition, the
Commission notes that pursuant to the
Small Business Paperwork Relief Act of

2002, Public Law 107-198, see 44 U.S.C.

3506(c)(4), we previously sought
specific comment on how the
Commission might “further reduce the
information collection burden for small
business concerns with fewer than 25
employees.”

In this present Report and Order, we
have assessed the effects of adopting
licensing and service rules for ESVs,
and find that with the flexibility
allowing ESV providers to use either the
C-band or the Ku-band will provide
regulatory certainty to small businesses
while protecting against interference.

The Commission will send a copy of
the Report and Order in a report to be
sent to Congress and the General
Accounting Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

Summary of Report and Order

On November 24, 2003, the
Commission released the ESV NPRM
seeking comment on proposed rules for
satellite services on vessels, including
broadband services. The Commission’s
proposals sought to provide regulatory
certainty to ESVs while protecting
incumbent terrestrial fixed service (FS)
and fixed satellite service (FSS)
operators in the C- and Ku-bands.

On December 15, 2004, the
Commission adopted the Report and
Order in this proceeding. The Report

and Order establishes licensing and
service rules for ESVs operating in the
5925-6425 MHz/3700—4200 MHz (C-
band) and 14.0-14.5 GHz/11.7-12.2
GHz (Ku-band) frequencies. A portion of
the “extended” Ku-band (10.95-11.2
GHz and 11.45-11.7 GHz) is also
included in this decision. ESVs have
been used for the past several years to
provide communications services,
including Internet access, to cruises,
merchant ships, ferries, barges, yachts
and U.S. Navy vessels. The
Commission’s decision will allow ESV
operations to continue in the C- and Ku-
bands, while ensuring that ESVs protect
FS and FSS operators, and a limited
number of Government operations in
these bands from harmful interference.

To protect FS operations in the C-
band, ESV operators will be subject to
operational requirements, including
spectrum limitations and coordination
requirements. The Commission imposes
fewer operational requirements in the
Ku-band than in the C-band because
ESVs are less likely to cause harmful
interference to incumbent services in
that band. For example, in the Ku-band,
ESV coordination with the fixed
terrestrial service is not required
because these operations are limited in
that band. In the 14.0-14.5 GHz band,
ESV coordination is required near a
limited number of Federal Government
earth stations. ESVs will be permitted to
operate in portions of the “extended”
Ku-band downlink (10.95-11.2 GHz and
11.45-12.2 GHz) and must accept all
interference from FS operations in that
band. In addition, the new rules place
power limits on ESV operations to
protect fixed satellite operators in both
the C- and Ku-bands. The Commission
also requires ESV operators in both
bands to collect and maintain vessel
tracking data to assist in identifying and
resolving sources of interference.
Finally, the Commission establishes a
regulatory framework that will enable
foreign-licensed ESVs to operate near
the United States without causing
harmful interference to domestic
operations.

Prior to the adoption of the Report
and Order, the Commission permitted
ESVs to operate pursuant to six month
special temporary authorizations. In the
Report and Order, the Commission
adopted blanket licensing procedures
and a fifteen-year license term. These
measures will ensure expeditious
processing and regulatory certainty.

Procedural Matters

Paperwork Reduction Act

This Report and Order contains or
modified information collections subject

to the Paperwork Reduction Act of 1995
(PRA), Public Law 104—13. It will be
submitted to the Office of Management
and Budget (OMB) for review under
section 3507(d) of the PRA. OMB, the
general public, and other Federal
agencies are invited to comment on the
modified information collection
contained in this proceeding. All
comments regarding the requests for
approval of the information collection
should be submitted to Judith B.
Herman, Federal Communications
Commission, Room 1-C804, 445 12th
Street, SW., Washington, DC 20554, or
via the Internet to Judith-
B.Herman@fcc.gov, and to Kristy L.
LaLoonde, OMB Desk Officer, Room
10236 NEOB, 725 17th Street, NW.,
Washington, DC 20503 or via the
Internet to
Kristy_L._LaLonde@omb.eop.gov.

Final Regulatory Flexibility Act
Certification

The Regulatory Flexibility Act of
1980, as amended (RFA), requires that a
regulatory flexibility analysis be
prepared for notice-and-comment rule
making proceedings, unless the agency
certifies that “‘the rule will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities.” The RFA, see
5 U.S.C. 601-612, has been amended by
the Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA), Public Law 104-121, Title II,
110 Stat. 857 (1996), and 5 U.S.C.
605(b). The RFA generally defines the
term “‘small entity” as having the same
meaning as the terms ‘““small business,”
“small organization,” and “small
governmental jurisdiction.” (5 U.S.C.
601(6)). In addition, the term ‘“‘small
business’ has the same meaning as the
term ““small business concern”” under
the Small Business Act. 5 U.S.C. 601(3)
(incorporating by reference the
definition of ““small-business concern”
in the Small Business Act, 15 U.S.C.
632). Pursuant to 5 U.S.C. 601(3), the
statutory definition of a small business
applies “unless an agency, after
consultation with the Office of
Advocacy of the Small Business
Administration and after opportunity
for public comment, establishes one or
more definitions of such term which are
appropriate to the activities of the
agency and publishes such definition(s)
in the Federal Register.” A “‘small
business concern’ is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the U.S. Small Business
Administration (SBA). See 5 U.S.C. 632.
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In light of the rules adopted in this
Report and Order, we believe that there
are only two categories of licensees that
would be affected by the new rules.
These categories of licensees are
Satellite Telecommunications and
Fixed-Satellite Transmit/Received Earth
Stations. The SBA has developed a
small business size standard for Satellite
Telecommunications, which consists of
all such companies having $12.5 million
or less in annual revenue. See 13 CFR
121.201, NAICS code 517410. Currently
there are approximately 3,390
operational fixed-satellite transmit/
received earth stations authorized for
use in the C- and Ku-bands. The
Commission does not request or collect
annual revenue information, and thus is
unable to estimate the number of earth
stations that would constitute a small
business under the SBA definition. Of
the two classifications of licensees, we
estimate that only 15 entities will
provide ESV service.

Pursuant to the RFA, the Commission
incorporated an Initial Regulatory
Flexibility Analysis (IRFA) into the ESV
NPRM. In the IRFA, the Commission
tentatively concluded that the proposals
contained in the ESV NPRM were the
least burdensome alternatives for all
entities, both large and small. We
received no comments in response to
the IRFA. For the reasons described
below, we now certify that the policies
and rules adopted in this Report and
Order will not have a significant
economic impact on a substantial
number of small entities.

In 2003, the Commission adopted the
ESV NPRM seeking comments on its
proposals to license ESV hub stations
for operation in both the C- and Ku-
bands. In this Report and Order, the
Commission establishes licensing and
service rules for ESVs operating in the
C- and Ku-bands. These rules allow ESV
operations in the C- and Ku-bands,
while ensuring that ESVs protect FS and
FSS operators, and a limited number of
Government operations in these bands
from harmful interference.

ESVs have been used for the past
several years to provide
telecommunications services, including
Internet access, to cruise ships,
merchant ships, ferries, barges, yachts,
and U.S. Navy vessels—i.e., any marine
craft large enough to meet reasonable
size requirements and safely carry a
stabilized satellite dish. Licensing ESV
operations advances the Commission’s
goals and objectives for market-driven
deployment of broadband technologies.
The market for broadband via satellite-
based communications continues to
expand. As ESV operators deploy
increasingly innovative broadband

services to their subscribers, the rules
will assure that, through ESVs,
broadband services are available to
businesses and consumers on the high
seas, coastlines, and inland waterways.

In this Report and Order, the
Commission imposes certain technical
conditions on ESV operations as an
application of the FSS with mobile
capabilities. By allowing ESVs to
continue operations in the C-band, the
Commission strikes the appropriate
balance of ESV and FS interests by
adopting strict operational requirements
for ESVs in the C-band that will ensure
that incumbent and future FS operators
are protected from harmful interference.
The Commission encourages ESV
operators to utilize the Ku-band for their
operations wherever possible through
enhanced rights and limited regulation
in that band. Given the relatively
limited presence of FS users in the
11.7-12.2 GHz band, and the
Commission’s belief that the
proliferation of Ku-band satellites are
making Ku-band spectrum more
accessible and reliable, the Commaission
views the Ku-band as an ideal
operational environment for future ESV
growth. The availability of Ku-band
spectrum for non-coordinated use could
help reduce costs to both large and
small entities. We believe that it will
have no significant economic impact on
small entities because ESV operators
will have the ability to choose the
spectrum (C-or Ku-band) that meets
their needs and will not be precluded
from being licensed in each band. In
addition, permitting this flexibility will
greatly reduce interference problems.

In both the C- and Ku-bands, the
Commission requires ESV operators to
protect FSS incumbents through limits
on off-axis effective isotropically
radiated power density and to cease
operations if the ESV antenna drifts
more than 0.2 degrees from the target
satellite. In addition, the Commission
adopts footnotes to the U.S. Table of
Frequency Allocations to recognize
ESVs as an application of the FSS with
primary status. In doing so, the
Commission implements, in part, the
decision reached at the International
Telecommunication Union’s (ITU’s)
2003 World Radiocommunication
Conference (WRC-03), which added a
footnote to the International Table of
Frequency Allocations stating that, in
the 5925-6425 MHz and 14.0-14.5 GHz
bands, ESVs may communicate with
FSS space stations. We also require
operators in both bands to collect and
maintain vessel tracking data to assist in
identifying and resolving sources of
interference. The Commission also
provides for system licensing

(consisting of ESV hub stations and/or
blanket licensing for ESV earth stations)
in order to give both C- and Ku-band
ESV operators greater flexibility in
structuring their operations. Finally,
consistent with ITU encouragement of
administrative cooperation in reaching
agreements on the use of ESV systems,
the Commission established a regulatory
framework that will enable foreign-
licensed ESVs to operate near the
United States without causing harmful
interference to domestic operations.
This flexible approach should benefit all
entities, and the requirements should
not have a significant economic impact
on small entities.

ESV operators also are required to
establish a database for tracking the
location of ESV remote earth stations
and to maintain a point of contact for
resolving possible claims of harmful
interference. The Commission does not
expect small entities to incur significant
costs associated with this requirement.
The new licensing rules will benefit
both large and small entities by
streamlining the process for obtaining
authority from the Commission to
provide ESV service. Licensees will
have certainty in the provision of
service because the new rules will
provide license terms of 15 years rather
than the current procedure whereby a
licensee receives temporary
authorization for 6 months. In addition,
the new rules provide a simplified
means of resolving issues of harmful
interference. Small entities will benefit
from the flexibility of being able to
operate in the Ku-band where there are
very few restrictions. We believe these
requirements are nominal and do not
impose a significant economic impact
on small entities.

Therefore, we certify that the
requirements adopted in this Report and
Order will not have a significant
economic impact on a substantial
number of small entities.

Report to Congress: The Commission
will send a copy of the Report and
Order, including a copy of the Final
Regulatory Flexibility Certification, in a
report to Congress. In addition, the
Commission will send a copy of the
Report and Order, including a copy of
the Final Regulatory Flexibility
Certification, to the Chief Counsel for
Advocacy of the SBA. A copy of the
Report and Order and Final Regulatory
Flexibility Certification will also be
published in the Federal Register.

Ordering Clauses

Accordingly, pursuant to the
authority contained in sections 4(i), 7,
302(a), 303(c), 303(e), 303(f) and 303(r)
of the Communications Act of 1934, as
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amended, 47 U.S.C. sections 154(i), 157,
302(a), 303(c), 303(e), 303(f) and 303(r),
the Report and Order is adopted and
that parts 2, 25, and 101 of the
Commission’s Rules are amended as
specified in the Final Rules, effective
March 2, 2005, except for 47 CFR
25.221(c), 25.221(e), and 25.222(c),
which are not effective until approved
by the Office of Management and
Budget. The Commission will publish a
document in the Federal Register
announcing the effective date of those
sections.

The Regulatory Flexibility
Certification, as required by section 604
of the Regulatory Flexibility Act and as
set forth in the Report and Order, is
adopted.

The Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center shall send a copy of
this Report and Order, including the
Final Regulatory Flexibility

Certification, to the Chief Counsel for
Advocacy of the Small Business
Administration.

List of Subjects in 47 CFR Parts 2, 25,
and 101

Radio, Satellites,
Telecommunications.
Federal Communications Commission.

Marlene H. Dortch,
Secretary.

Final Rules

m For the reasons discussed in the
preamble, parts 2, 25, and 101 of the
Commission’s rules are amended as
follows:

PART 2—FREQUENCY ALLOCATIONS
AND RADIO TREATY MATTERS;
GENERAL RULES AND REGULATIONS

m 1. The authority citation for part 2
continues to read as follows:

Authority: 47 U.S.C. 154, 302a, 303, and
336, unless otherwise noted.

m 2. Section 2.106 is amended as follows:

m a. Revise pages 55, 57, 64 and 66 of the
Table of Frequency Allocations.

m b. In the list of international footnotes,
revise footnotes 5.457B, 5.487, 5.487A,
and 5.488; and remove footnote 5.491.
m c. In the list of non-Federal
Government footnotes, add footnotes
NG180, NG181, NG182, NG183 and
NG184.

The revisions and additions read as
follows:
§2.106 Table of Frequency Allocations.

* * * * *

BILLING CODE 6712-01-P
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* * * * *

International Footnotes
* * * * *

5.457B In the bands 5925-6425 MHz and
14—14.5 GHz, earth stations located on board
vessels may operate with the characteristics
and under the conditions contained in
Resolution 902 (WRC-03) in Algeria, Saudi
Arabia, Bahrain, Comoros, Djibouti, Egypt,
United Arab Emirates, the Libyan Arab
Jamahiriya, Jordan, Kuwait, Morocco,
Mauritania, Oman, Qatar, the Syrian Arab
Republic, Sudan, Tunisia and Yemen, in the
maritime mobile-satellite service on a
secondary basis. Such use shall be in
accordance with Resolution 902 (WRC-03).

* * * * *

5.487 In the band 11.7-12.5 GHz in
Regions 1 and 3, the fixed, fixed-satellite,
mobile, except aeronautical mobile, and
broadcasting services, in accordance with
their respective allocations, shall not cause
harmful interference to, or claim protection
from, broadcasting-satellite stations operating
in accordance with the Regions 1 and 3 Plan
in Appendix 30.

5.487A Additional allocation: in Region
1, the band 11.7-12.5 GHz, in Region 2, the
band 12.2-12.7 GHz and, in Region 3, the
band 11.7-12.2 GHz, are also allocated to the
fixed-satellite service (space-to-Earth) on a
primary basis, limited to non-geostationary
systems and subject to application of the
provisions of No. 9.12 for coordination with
other non-geostationary-satellite systems in
the fixed-satellite service. Non-geostationary-
satellite systems in the fixed-satellite service
shall not claim protection from geostationary-
satellite networks in the broadcasting-
satellite service operating in accordance with
the Radio Regulations, irrespective of the
dates of receipt by the Bureau of the
complete coordination or notification
information, as appropriate, for the non-
geostationary-satellite systems in the fixed-
satellite service and of the complete
coordination or notification information, as
appropriate, for the geostationary-satellite
networks, and No. 5.43A does not apply.
Non-geostationary-satellite systems in the
fixed-satellite service in the above bands
shall be operated in such a way that any
unacceptable interference that may occur
during their operation shall be rapidly
eliminated.

5.488 The use of the band 11.7-12.2 GHz
by geostationary-satellite networks in the
fixed-satellite service in Region 2 is subject
to application of the provisions of No. 9.14
for coordination with stations of terrestrial
services in Regions 1, 2 and 3. For the use
of the band 12.2-12.7 GHz by the
broadcasting-satellite service in Region 2, see
Appendix 30.

* * * * *

Non-Federal Government (NG) Footnotes
* * * * *

NG180 In the band 3700-4200 MHz
(space-to-Earth) earth stations on vessels
(ESVs) may be authorized to communicate
with space stations of the fixed-satellite
service and, while docked, may be
coordinated for up to 180 days, renewable.
ESVs in motion must operate on a secondary
basis.

NG181 In the band 5925-6425 MHz
(Earth-to-space), earth stations on vessels are
an application of the fixed-satellite service
(FSS) and may be authorized to communicate
with space stations of the FSS on a primary
basis.

NG182 In the bands 10.95-11.2 GHz and
11.45-11.7 GHz, earth stations on vessels
may be authorized to communicate with U.S.
earth stations through space stations of the
fixed-satellite service but must accept
interference from terrestrial systems
operating in accordance with Commission
Rules.

NG183 In the bands 11.7-12.2 GHz
(space-to-Earth) and 14.0-14.5 GHz (Earth-to-
space), earth stations on vessels are an
application of the fixed-satellite service (FSS)
and may be authorized to communicate with
space stations of the FSS on a primary basis.

NG184 Land mobile stations in the bands
11.7-12.2 GHz and 14.2-14.4 GHz and fixed
stations in the band 11.7-12.1 GHz that are
licensed pursuant to part 101, subpart J of the
Commission’s Rules as of March 1, 2005 may
continue to operate on a secondary basis
until their license expires. Existing licenses
issued pursuant to part 101, subpart J will
not be renewed in the bands 11.7-12.2 GHz
and 14.2-14.4 GHz.

* * * * *

PART 25—SATELLITE
COMMUNICATIONS

m 3. The authority citation for part 25
continues to read as follows:

Authority: 47 U.S.C. 701-744. Interprets or
applies Sections 4, 301, 302, 303, 307, 309
and 332 of the Communications Act, as
amended, 47 U.S.C. Sections 154, 301, 302,
303, 307, 309, 332, unless otherwise noted.

m 4. Section 25.115 is amended by
adding paragraph (a)(2)(iii) to read as
follows:

§25.115 Application for earth station
authorizations.

(a] * % %

(2) * % %

(iii) The earth station is not an ESV.
* * * * *

m 5. Section 25.130 is amended by
revising paragraph (a) to read as follows:

§25.130 Filing requirements for
transmitting earth stations.

(a) Applications for a new or modified
transmitting earth station facility shall
be submitted on FCC Form 312, and
associated Schedule B, accompanied by
any required exhibits, except for those
earth station applications filed on FCC
Form 312EZ pursuant to § 25.115(a). All
such earth station license applications
must be filed electronically through the
International Bureau Filing System
(IBFS) in accordance with the
applicable provisions of part 1, subpart
Y of this chapter. Additional filing
requirements for Earth Stations on

Vessels are described in §§ 25.221 and
25.222.

* * * * *

m 6. Section 25.201 is amended by
adding the following definitions in
alphabetical order to read as follows:

§25.201 Definitions.

* * * * *

Ambulatory. Not stationary. Baselines
from which maritime boundaries are
measured change with accretion- and
erosion-caused ambulation of the

boundaries themselves.
* * * * *

Baseline. The line from which
maritime zones are measured, also
known as the coast line. The baseline is
a combination of the low-water line
(“low-tide elevation”) and closing lines
across the mouths of inland water
bodies. The baseline is defined by a
series of baseline points. The baseline
points are not just the low-water marks
of the shore of mainland but also
includes islands and “low-water
elevations” (i.e., natural rocks). Baseline
points are ambulatory, and thus, require
adjustment from time-to-time by the
U.S. Department of State’s Baseline

Committee.
* * * * *

Earth Station on Vessel (“ESV”’). An
ESV is an earth station onboard a craft
designed for traveling on water
receiving from and transmitting to fixed-

satellite space stations.
* * * * *

Low-Tide Elevation. A naturally
formed area of land that is surrounded
by and above water at low tide but
below water at high tide. Low-tide
elevations serve as part of the coast line
when they are within the breath of the
territorial sea of the mainland (either
uplands or inland waters) or an island.
1958 Convention on the Territorial Sea,
Article 11.

* * * * *

m 7. Section 25.202 is amended by
adding paragraph (a)(8) to read as
follows:

§25.202 Frequencies, frequency tolerance
and emission limitations.

(a) * *x %

(8) The following frequencies are
available for use by ESVs:
3700—4200 MHz (space-to-Earth)
5925-6425 MHz (Earth-to-space)
10.95-11.2 GHz (space-to-Earth)
11.45-11.7 GHz (space-to-Earth)
11.7-12.2 GHz (space-to-Earth)
14.0-14.5 GHz (Earth-to-space)

ESVs shall be authorized and
coordinated as set forth in §§25.221 and
25.222. ESV operators, collectively, may
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coordinate up to 180 megahertz of
spectrum in the 5925-6425 MHz (Earth-
to-space) band for all ESV operations at
any given location subject to

coordination.
* * * * *

m 8. Section 25.203 is amended by
revising paragraphs (a), (b), (c)
introductory text, (d) and (k) to read as
follows:

§25.203 Choice of sites and frequencies.

(a) Sites and frequencies for earth
stations, other than ESVs, operating in
frequency bands shared with equal
rights between terrestrial and space
services, shall be selected, to the extent
practicable, in areas where the
surrounding terrain and existing
frequency usage are such as to minimize
the possibility of harmful interference
between the sharing services.

(b) An applicant for an earth station
authorization, other than an ESV, in a
frequency band shared with equal rights
with terrestrial microwave services shall
compute the great circle coordination
distance contour(s) for the proposed
station in accordance with the
procedures set forth in § 25.251. The
applicant shall submit with the
application a map or maps drawn to
appropriate scale and in a form suitable
for reproduction indicating the location
of the proposed station and these
contours. These maps, together with the
pertinent data on which the
computation of these contours is based,
including all relevant transmitting and/
or receiving parameters of the proposed
station that is necessary in assessing the
likelihood of interference, an
appropriately scaled plot of the
elevation of the local horizon as a
function of azimuth, and the electrical
characteristics of the earth station
antenna(s), shall be submitted by the
applicant in a single exhibit to the
application. The coordination distance
contour plot(s), horizon elevation plot,
and antenna horizon gain plot(s)
required by this section may also be
submitted in tabular numerical format at
5° azimuthal increments instead of
graphical format. At a minimum, this
exhibit shall include the information
listed in paragraph (c)(2) of this section.
An earth station applicant shall also
include in the application relevant
technical details (both theoretical
calculations and/or actual
measurements) of any special
techniques, such as the use of artificial
site shielding, or operating procedures
or restrictions at the proposed earth
station which are to be employed to
reduce the likelihood of interference, or
of any particular characteristics of the

earth station site which could have an
effect on the calculation of the
coordination distance.

(c) Prior to the filing of its application,
an applicant for operation of an earth
station, other than an ESV, shall
coordinate the proposed frequency
usage with existing terrestrial users and
with applicants for terrestrial station
authorizations with previously filed
applications in accordance with the

following procedure:

(d) An applicant for operation of an
earth station, other than an ESV, shall
also ascertain whether the great circle
coordination distance contours and rain
scatter coordination distance contours,
computed for those values of parameters
indicated in § 25.251 (Appendix 7 of the
ITU RR) for international coordination,
cross the boundaries of another
Administration. In this case, the
applicant shall furnish to the
Commission copies of these contours on
maps drawn to appropriate scale for use
by the Commission in effecting
coordination of the proposed earth
station with the Administration(s)
affected.

* * * * *

(k) An applicant for operation of an
earth station, other than an ESV, that
will operate with a geostationary
satellite or non-geostationary satellite in
a shared frequency band in which the
non-geostationary system is (or is
proposed to be) licensed for feeder
links, shall demonstrate in its
applications that its proposed earth
station will not cause unacceptable
interference to any other satellite
network that is authorized to operate in
the same frequency band, or certify that
the operations of its earth station shall
conform to established coordination
agreements between the operator(s) of
the space station(s) with which the earth
station is to communicate and the
operator(s) of any other space station
licensed to use the band.

m 9. Section 25.204 is amended by
adding paragraphs (h) and (i) to read as
follows:

§25.204 Power limits.

* * * * *

(h) ESV transmissions in the 5925—
6425 MHz (Earth-to-space) band shall
not exceed an e.i.r.p. spectral density
towards the radio-horizon of 17 dBW/
MHz, and shall not exceed an e.i.r.p.
towards the radio-horizon of 20.8 dBW.
The ESV network shall shut-off the ESV
transmitter if the e.i.r.p. spectral density
towards the radio-horizon or e.i.r.p.
towards the radio-horizon are exceeded.

(i) Within 125 km of the TDRSS sites
identified in § 25.222(d), ESV
transmissions in the 14.0-14.2 GHz
(Earth-to-space) band shall not exceed
an e.i.r.p. spectral density towards the
horizon of 12.5 dBW/MHz, and shall not
exceed an e.i.r.p. towards the horizon of
16.3 dBW.

m 10. Section 25.205 is revised to read as
follows:

§25.205 Minimum angle of antenna
elevation.

(a) Earth station antennas shall not
normally be authorized for transmission
at angles less than 5° measured from the
horizontal plane to the direction of
maximum radiation. However, upon a
showing that the transmission path will
be seaward and away from land masses
or upon special showing of need for
lower angles by the applicant, the
Commission will consider authorizing
transmissions at angles between 3° and
5°in the pertinent directions. In certain
instances, it may be necessary to specify
minimum angles greater than 5° because
of interference considerations.

(b) ESVs making a special showing
requesting angles of elevation less than
5° measured from the horizontal plane
to the direction of maximum radiation
pursuant to (a) of this Section must still
meet the effective isotropically radiated
power (e.i.r.p.) and e.i.r.p. density
towards the horizon limits contained in
§25.204(h) and (i).

m 11. Section 25.221 is added to read as
follows:

§25.221 Blanket Licensing provisions for
Earth Stations on Vessels (ESVs) receiving
in the 3700-4200 MHz (space-to-Earth)
frequency band and transmitting in the
5925-6425 MHz (Earth-to-space) frequency
band, operating with Geostationary
Satellites in the Fixed-Satellite Service.

(a) All applications for licenses for
ESVs transmitting in the 5925-6425
MHz (Earth-to-space) bands to
geostationary-orbit satellites in the
fixed-satellite service shall provide
sufficient data to demonstrate that the
ESV operations meet the following
criteria, which are ongoing requirements
that govern all ESV licensees and
operations in these bands:

(1) The off-axis effective isotropically
radiated power (e.i.r.p.) spectral density
for co-polarized signals, emitted from
the ESV, in the plane of the
geostationary satellite orbit as it appears
at the particular earth station location
(i.e., the plane determined by the focal
point of the antenna and the line
tangent to the arc of the geostationary
satellite orbit at the position of the target
satellite), shall not exceed the following
values:
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26.3—25log(0) dBW/4kHz for 1.0°<6 <
7.0°

5.3 dBW/4kHz for 7.0° < 6 < 9.2°

29.3-25log(0) dBW/4kHz for 9.2° < 6 <
48°

—12.7 dBW/4kH for 48° < 6 < 180°

(2) In all other directions, the off-axis
e.ir.p. spectral density for co-polarized
signals emitted from the ESV shall not
exceed the following values:
29.3-25log(0) dBW/4kHz for 1.0°<6 <

48°
—12.7 dBW/4kHz for 48° < 6 < 180°

(3) For 6 > 7°, the values given in
paragraphs (a)(1) of this Section may be
exceeded by no more than 10% of the
earth station antenna sidelobes,
provided no individual sidelobe
exceeds the criteria given by more than
3 dB.

(4) In all directions, the off-axis e.i.r.p.
spectral density for cross-polarized
signals emitted from the ESV shall not
exceed the following values:
16.3—25log(0) dBW/4kHz for 1.8°<6 <

7.0°
—4.7 dBW/4kHz for 7.0° < 6 £ 9.2°

Where 6 is the angle in degrees from
the axis of the main lobe.

(5) For non-circular ESV antennas, the
major axis of the antenna will be aligned
with the tangent to the geostationary
satellite orbital arc at the target satellite
point, to the extent required to meet
specified off-axis e.i.r.p. criteria.

(6) A pointing error of less than 0.2°,
between the orbital location of the target
satellite and the axis of the main lobe of
the ESV antenna.

(7) All emissions from the ESV shall
automatically cease within 100
milliseconds if the angle between the
orbital location of the target satellite and
the axis of the main lobe of the ESV
antenna exceeds 0.5°, and transmission
will not resume until such angle is less
than 0.2°.

(8) There shall be a point of contact
in the United States, with phone
number and address included with the
application, available 24 hours a day,
seven days a week, with authority and
ability to cease all emissions from the
ESVs, either directly or through the
facilities of a U.S. Hub or a Hub located
in another country with which the U.S.
has a bilateral agreement that enables
such cessation of emissions.

(9) ESVs that exceed the radiation
guidelines of Section 1.1310
Radiofrequency radiation exposure
limits must provide, with their
environmental assessment, a plan for
mitigation of radiation exposure to the
extent required to meet those
guidelines.

(10) ESV operators transmitting in the
5925-6425 MHz (Earth-to-space)

frequency bands to geostationary
satellites in the fixed-satellite service
(FSS) shall not seek to coordinate, in
any geographic location, more than 36
MHz of uplink bandwidth on each of no
more than two GSO FSS satellites.

(11) There shall be an exhibit
included with the application
describing the geographic area(s) in
which the ESVs will operate.

(12) ESVs shall not operate in the
5925-6425 MHz (Earth-to-space) and
3700—4200 MHz (space-to-Earth)
frequency bands on vessels smaller than
300 gross tons.

(b) Applications for ESV operation in
the 5925-6425 MHz band to
geostationary satellites in the fixed-
satellite service must include, in
addition to the particulars of operation
identified on Form 312, and associated
Schedule B, the following data, for each
earth station antenna type:

(1) A series of e.i.r.p. density charts or
tables, calculated for a production earth
station antenna, based on measurements
taken on a calibrated antenna range at
6.0 GHz, with the off-axis e.i.r.p.
envelope set forth in paragraphs (a)(1)
through (a)(4) of this section
superimposed, as follows:

(i) Showing off-axis co-polarized
e.i.r.p. spectral density in the azimuth
plane, for off-axis angles from minus 10°
to plus 10° and from minus 180° to plus
180°.

(ii) Showing off-axis co-polarized
e.i.r.p. spectral density in the elevation
plane, at off-axis angles from 0° to plus
30°.

(iii) Showing off-axis cross-polarized
e.i.r.p. spectral density in the azimuth
plane, at off-axis angles from minus 10°
to plus 10°.

(iv) Showing off-axis cross-polarized
e.i.r.p. spectral density in the elevation
plane, at off-axis angles from minus 10°
to plus 10°; or

(2) A series of gain charts or tables, for
a production earth station antenna,
measured on a calibrated antenna range
at 6.0 GHz, with the Earth station
antenna gain envelope set forth in
§25.209(a) and (b) superimposed, for
the same planes and ranges enumerated
in paragraphs (b)(1)(i) through (b)(1)(iv)
of this section, that, combined with
input power density entered in
Schedule B, demonstrates that the off-
axis e.i.r.p. spectral density envelope set
forth in paragraphs (a)(1) through (a)(4)
of this section will be met; or

(3) A certification that the antenna
conforms to the gain pattern criteria of
§25.209(a) and (b), that, combined with
input power density entered in
Schedule B, demonstrates that the off-
axis e.i.r.p. spectral density envelope set

forth in paragraphs (a)(1) through (a)(4)
of this section will be met.

(c) ESVs receiving and transmitting in
the 3700-4200 MHz (space-to-Earth)
and 5925-6425 MHz (Earth-to-space)
frequency bands shall operate with the
following provisions:

(1) For each ESV transmitter, a record
of the ship location (i.e., latitude/
longitude), transmit frequency, channel
bandwidth and satellite used shall be
time annotated and maintained for a
period of not less than 1 year. Records
will be recorded at time intervals no
greater than every 20 minutes while the
ESV is transmitting. The ESV operator
will make this data available upon
request to a coordinator, fixed system
operator, fixed-satellite system operator,
or the Commission within 24 hours of
the request.

(2) ESV operators communicating
with vessels of foreign registry must
maintain detailed information on each
vessel’s country of registry and a point
of contact for the relevant
administration responsible for licensing
ESVs.

(3) ESV operators shall control all
ESVs by a Hub earth station located in
the United States, except that an ESV on
U.S.-registered vessels may operate
under control of a Hub earth station
location outside the United States
provided the ESV operator maintains a
point of contact within the United
States that will have the capability and
authority to cause an ESV on a U.S.-
registered vessel to cease transmitting if
necessary.

(4) ESVs, operating while docked, that
complete coordination with terrestrial
stations in the 3700-4200 MHz band in
accordance with § 25.251, shall receive
protection from such terrestrial stations
in accordance with the coordination
agreements, for 180 days, renewable for
180 days.

(d) ESVs in motion shall not claim
protection from harmful interference
from any authorized terrestrial stations
or lawfully operating satellites to which
frequencies are either already assigned,
or may be assigned in the future in the
3700-4200 MHz (space-to-Earth)
frequency band.

(e) ESVs operating in the 5925-6425
MHz (Earth-to-space) band, within 200
km from the baseline of the United
States, or within 200 km from a fixed
service offshore installation, shall
complete coordination prior to
operation. The coordination method and
the interference criteria objective shall
be determined by the frequency
coordinator. The details of the
coordination shall be maintained and
available at the frequency coordinator,
and shall be filed with the Commission
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to be placed on Public Notice. Operation
of each individual ESV may commence
immediately after the Public Notice is
released that identifies the notification
sent to the Commission. Continuance of
operation of that ESV for the duration of
the coordination term shall be
dependent upon successful completion
of the normal public notice process. If
any objections are received to the
coordination prior to the end of the 30-
day comment period of the Public
Notice, the licensee shall immediately
cease operation of that particular station
until the coordination dispute is
resolved and the ESV licensee informs
the Commission of the resolution.

(f) ESV operators must automatically
cease transmission if the ESV operates
in violation of the terms of its
coordination, including, but not limited
to, conditions related to speed of the
vessel or if the ESV travels outside the
coordinated area, if within 200 km from
the baseline of the United States, or
within 200 km from a fixed service
offshore installation. Transmissions may
be controlled by the ESV network. The
frequency coordinator may decide
whether ESV operators should
automatically cease transmissions if the
vessel falls below a prescribed speed
within a prescribed geographic area.

m 12. Section 25.222 is added to read as
follows:

§25.222 Blanket Licensing provisions for
Earth Stations on Vessels (ESVs) receiving
in the 10.95-11.2 GHz (space-to-Earth),
11.45-11.7 GHz (space-to-Earth), 11.7-12.2
GHz (space-to-Earth) frequency bands and
transmitting in the 14.0-14.5 GHz (Earth-to-
space) frequency band, operating with
Geostationary Satellites in the Fixed-
Satellite Service.

(a) All applications for licenses for
ESVs receiving in the 10.95-11.2 GHz
(space-to-Earth), 11.45-11.7 GHz (space-
to-Earth), 11.7-12.2 GHz (space-to-
Earth) frequency bands, and
transmitting in the 14.0-14.5 GHz
(Earth-to-space) frequency band, to
Geostationary Satellites in the fixed-
satellite service shall provide sufficient
data to demonstrate that the ESV
operations meet the following criteria,
which are ongoing requirements that
govern all ESV licensees and operations
in these bands:

(1) The off-axis effective isotropically
radiated power (e.i.r.p.) spectral density
for co-polarized signals, emitted from
the ESV in the plane of the
geostationary satellite orbit as it appears
at the particular earth station location
(i.e., the plane determined by the focal
point of the antenna and the line
tangent to the arc of the geostationary
satellite orbit at the position of the target

satellite), shall not exceed the following
values:

15-25log(8) dBW/4kHz for 1.25°<6< 7.0°
—6 dBW/4kHz for 7.0° <6< 9.2°
18-25log(8) dBW/4kHz for 9.2° <6< 48°
— 24 dBW/4kHz for 48° <6< 180°

(2) In all other directions, the off-axis
e.i.r.p. spectral density for co-polarized
signals emitted from the ESV shall not
exceed the following values:

18-25log(6) dBW/4kHz for 1.25° <0< 48°
—24 dBW/4kHz for 48° <6< 180°

(3) For 6>7°, the values given in
paragraphs (a)(1) of this section may be
exceeded by no more than 10% of the
sidelobes, provided no individual
sidelobe exceeds the criteria given by
more than 3 dB.

(4) In all directions, the off-axis e.i.r.p.
spectral density for cross-polarized
signals emitted from the ESV shall not
exceed the following values:

5-25log(6) dBW/4kHz for 1.8° <6<7°
—16 dBW/4kHz for 7° <6< 9.2°

Where 6 is the angle in degrees from the
axis of the main lobe.

(5) For non-circular ESV antennas, the
major axis of the antenna will be aligned
with the tangent to the geostationary
satellite orbital arc at the target satellite
point, to the extent required to meet
specified off-axis e.i.r.p. criteria.

(6) A pointing error of less than 0.2°,
between the orbital location of the target
satellite and the axis of the main lobe of
the ESV antenna.

(7) All emissions from the ESV shall
automatically cease within 100
milliseconds if the angle between the
orbital location of the target satellite and
the axis of the main lobe of the ESV
antenna exceeds 0.5°, and transmission
will not resume until such angle is less
than 0.2°.

(8) There shall be a point of contact
in the United States, with phone
number and address included with the
application, available 24 hours a day,
seven days a week, with authority and
ability to cease all emissions from the
ESVs, either directly or through the
facilities of a U.S. Hub or a Hub located
in another country with which the U.S.
has a bilateral agreement that enables
such cessation of emissions.

(9) ESVs that exceed the radiation
guidelines of § 1.1310 of this chapter,
Radiofrequency radiation exposure
limits, must provide, with their
environmental assessment, a plan for
mitigation of radiation exposure to the
extent required to meet those
guidelines.

(10) There shall be an exhibit
included with the application
describing the geographic area(s) in
which the ESVs will operate.

(b) Applications for ESV operation in
the 14.0-14.5 GHz (Earth-to-space) to
geostationary satellites in the fixed-
satellite service must include, in
addition to the particulars of operation
identified on Form 312 and associated
Schedule B, the following data for each
earth station antenna type:

(1) A series of e.i.r.p. density charts or
tables, calculated for a production earth
station antenna, based on measurements
taken on a calibrated antenna range at
14.25 GHz, with the off-axis e.i.r.p.
envelope set forth in paragraphs (a)(1)
through (a)(4) of this section
superimposed, as follows:

(i) Showing off-axis co-polarized
e.i.r.p. spectral density in the azimuth
plane, for off-axis angles from minus 10°
to plus 10° and from minus 180° to plus
180°.

(ii) Showing off-axis co-polarized
e.i.r.p. spectral density in the elevation
plane, at off-axis angles from 0° to plus
30°.

(iii) Showing off-axis cross-polarized
e.ir.p. spectral density in the azimuth
plane, at off-axis angles from minus 10°
to plus 10°.

(iv) Showing off-axis cross-polarized
e.i.r.p. spectral density in the elevation
plane, at off-axis angles from minus 10°
to plus 10°; or

(2) A series of gain charts or tables, for
a production earth station antenna,
measured on a calibrated antenna range
at 14.25 GHz, with the Earth station
antenna gain envelope set forth in
§ 25.209(a) and (b) superimposed, for
the same planes and ranges enumerated
in paragraphs (b)(1)(i) through (b)(1)(iv)
of this section, that, combined with
input power density entered in
Schedule B, demonstrates that off-axis
e.dl.r.p. spectral density envelope set
forth in paragraphs (a)(1) through (a)(4)
of this section will be met; or

(3) A certification that the ESV
antenna conforms to the gain pattern
criteria of § 25.209(a) and (b), that,
combined with input power density
entered in Schedule B, demonstrates
that the off-axis e.i.r.p. spectral density
envelope set forth in paragraphs (a)(1)
through (a)(4) of this section will be
met.

(c) ESVs receiving in the 10.95-11.2
GHz (space-to-Earth), 11.45-11.7 GHz
(space-to-Earth), 11.7-12.2 GHz (space-
to-Earth) frequency bands, and
transmitting in the 14.0-14.5 GHz
(Earth-to-space) frequency band shall
operate with the following provisions:

(1) For each ESV transmitter a record
of the ship location (i.e., latitude/
longitude), transmit frequency, channel
bandwidth and satellite used shall be
time annotated and maintained for a
period of not less than 1 year. Records
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will be recorded at time intervals no
greater than every 20 minutes while the
ESV is transmitting. The ESV operator
will make this data available upon
request to a coordinator, fixed system
operator, fixed-satellite system operator,
NTIA, or the Commission within 24
hours of the request.

(2) ESV operators communicating
with vessels of foreign registry must
maintain detailed information on each
vessel’s country of registry and a point
of contact for the relevant
administration responsible for licensing
ESVs.

(3) ESV operators shall control all
ESVs by a Hub earth station located in
the United States, except that an ESV on
U.S.-registered vessels may operate
under control of a Hub earth station
location outside the United States
provided the ESV operator maintains a
point of contact within the United
States that will have the capability and
authority to cause an ESV on a U.S.-
registered vessel to cease transmitting if
necessary.

(d) Operations of ESVs in the 14.0—
14.2 GHz (Earth-to-space) frequency
band within 125 km of the NASA
TDRSS facilities on Guam (located at
latitude: 13° 36" 55” N, longitude 144°
51’ 22” E) or White Sands, New Mexico
(latitude: 32° 20’ 59” N, longitude 106°
36" 31” W and latitude: 32° 32" 40” N,
longitude 106° 36" 48” W) are subject to
coordination through the National
Telecommunications and Information
Administration (NTIA) Interdepartment
Radio Advisory Committee (IRAC).
When NTIA seeks to provide similar
protection to future TDRSS sites that
have been coordinated through the
IRAC Frequency Assignment
Subcommittee process, NTIA will notify
the Commission that the site is nearing
operational status. Upon public notice
from the Commission, all Ku-band ESV
operators must cease operations in the
14.0-14.2 GHz band within 125 km of
the new TDRSS site until after NTIA/
IRAC coordination for the new TDRSS
facility is complete. ESV operations will
then again be permitted to operate in the
14.0-14.2 GHz band within 125 km of
the new TDRSS site, subject to any
operational constraints developed in the
coordination process.

(e) Operations of ESVs in the 14.47—
14.5 GHz (Earth-to-space) frequency
band within a) 45 km of the radio
observatory on St. Croix, Virgin Islands
(latitude 17° 46" N, longitude 64° 35" W);
b) 125 km of the radio observatory on
Mauna Kea, Hawaii (at latitude 19° 48"
N, longitude 155° 28" W); and ¢) 90 km
of the Arecibo Observatory on Puerto
Rico (latitude 18° 20" 46” W, longitude
66° 45" 11” N) are subject to

coordination through the National
Telecommunications and Information
Administration (NTIA) Interdepartment
Radio Advisory Committee (IRAC).

(f) In the 10.95-11.2 GHz (space-to-
Earth) and 11.45-11.7 GHz (space-to-
Earth) frequency bands ESVs shall not
claim protection from interference from
any authorized terrestrial stations to
which frequencies are either already
assigned, or may be assigned in the
future.

m 13. Section 25.271 is amended by
revising paragraphs (b) and (c)
introductory text and adding paragraph
(), to read as follows:

§25.271 Control of transmitting stations.

* * * * *

(b) The licensee of a transmitting
earth station, other than an ESV,
licensed under this part shall ensure
that a trained operator is present on the
earth station site, or at a designated
remote control point for the earth
station, at all times that transmissions
are being conducted. No operator’s
license is required for a person to
operate or perform maintenance on
facilities authorized under this part.

(c) Authority will be granted to
operate a transmitting earth station,
other than an ESV, by remote control

only on the conditions that:
* * * * *

(f) Rules for control of transmitting
ESVs are provided in §§ 25.221 and
25.222.

m 14. Section 25.277 is amended by
revising paragraph (b) and the
introductory text of paragraph (c) to read
as follows:

§25.277 Temporary fixed earth stations.

* * * * *

(b) When a station, other than an ESV,
authorized as a temporary fixed earth
station, is to remain at a single location
for more than six months, application
for a regular station authorization at that
location shall be filed at least 30 days
prior to the expiration of the six-month
period.

(c) The licensee of an earth station,
other than an ESV, which is authorized
to conduct temporary fixed operations
in bands shared co-equally with
terrestrial fixed stations shall provide
the following information to the
Director of the Columbia Operations
Center at 9200 Farmhouse Lane,
Columbia, Maryland 21046, and to the
licensees of all terrestrial facilities lying
within the coordination contour of the
proposed temporary fixed earth station
site before beginning transmissions:

* * * * *

PART 101—FIXED MICROWAVE
SERVICES

m 15. The authority citation for part 101
continues to read as follows:

Authority: 47 U.S.C. 154, 303.
§101.101 [Amended]

m 16. Section 101.101 is amended by
removing the entries for “11,700-
12,200 and “14,200-14,400” from the
table.

m 17. Section 101.107 is amended by
revising footnote 1 to read as follows:

§101.107 Frequency tolerance.

* * * * *

1Applicable only to common carrier LTTS
stations. Tolerance for 2450-2500 MHz is
0.005%. Beginning Aug. 9, 1975, this
tolerance will govern the marketing of LTTS
equipment and the issuance of all such
authorizations for new radio equipment.
Until that date new equipment may be
authorized with a frequency tolerance of
.03% in the frequency range 2,200 to 10,500
MHz and .05% in the range 10,500 MHz to
12,200 MHz, and equipment so authorized
may continue to be used for its life provided
that it does not cause interference to the
operation of any other licensee. Beginning
March 1, 2005, new LTTS operators will not
be licensed and existing LTTS licensees will
not be renewed in the 11.7-12.2 GHz band.

* * * *

m 18. Section 101.113 is amended by
republishing the entry for “14,200—
14,400 and by adding footnote 12 in the
table of paragraph (a) to read as follows:

§101.113 Transmitter power limitations.
(a) * *x %

Maximum allowable

Frequency band EIRPT.2
MHz) Fixed; 1.2 Mobile
(dBW) (dBW)
14,200-14,400 12 +45

12Beginning March 1, 2005, no new LTTS
operators will be licensed and no existing
LTTS licensees will be renewed in the 14.2—
14.4 GHz band.

* * * * *

m 19. Section 101.147 is amended by
revising note (24) in paragraph (a) to read
as follows:

§101.147 Frequency assignments.
(a) * *x %

(24) Frequencies in these bands are
available for assignment to television pickup
and television non-broadcast pickup stations.
The maximum power for the local television
transmission service in the 14.2-14.4 GHz
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band is +45 dBW except that operations are
not permitted within 1.5 degrees of the
geostationary orbit. Beginning March 1, 2005,
no new LTTS operators will be licensed and
no existing LTTS licenses shall be issued in
the 11.7-12.2 and 14.2-14.4 GHz bands.

* * * * *

m 20. Section 101.803 is amended by
revising notes (3) and (8) in paragraph
(a), the text of paragraph (d) before the
notes, and note (3) of paragraph (d) to
read as follows:

§101.803 Frequencies.
(a) * * %

(3) This frequency band is shared, on a
secondary basis, with stations in the
broadcasting-satellite and fixed-satellite
services. As of March 1, 2005, no new LTTS
operators will be licensed in the 11.7-12.2
GHz band. LTTS operators authorized prior
to March 1, 2005 may continue to operate in
11.7-12.2 GHz band until their license
expires; no existing LTTS licenses will be
renewed in the 11.7-12.2 GHz band.

* * * * *

(8) The maximum power for the local
television transmission service in the 14.2—
14.4 GHz band is +45 dBW except that
operations are not permitted within 1.5
degrees of the geostationary orbit. As of

March 1, 2005, no new LTTS operators will
be licensed in the 14.2-14.4 GHz band. LTTS
operators authorized prior to March 1, 2005
may continue to operate in 14.2-14.4 GHz
band until their license expires; no existing
LTTS licenses will be renewed in the 11.7-
12.2 GHz band.

* * * * *

(d) Frequencies in the following
bands are available for assignment to
television STL stations in this service:
3,700 to 4,200 MHz (1)

5,925 to 6,425 MHz (1),(5)

10,700 to 11,700 MHz (1),(6)

11,700 to 12,100 MHz (
13,200 to 13,250 MHz (
21,200 to 22,000 MHz (
22,000 to 23,600 MHz (
31,000 to 31,300 MHz (

* * * * *

1),(6

3)

2)
2),(4),(7),(8)
2),(6),(8)

9)

(3) This frequency band is shared with
space stations (space to earth) in the fixed-
satellite service. As of March 1, 2005, no new
LTTS operators will be licensed in the 11.7—
12.2 GHz band. LTTS operators authorized
prior to March 1, 2005 may continue to
operate in 11.7-12.2 GHz band until their
license expires; no existing LTTS licenses
will be renewed in the 11.7-12.2 GHz band.

* * * * *

m 21. Section 101.809 is amended in the
table of paragraph (d) by republishing the
entry for “10,700 to 12,200”" and by
adding footnote 2 to read as follows:

§101.809 Bandwidth and emission
limitations.
* * * * *

(d)* E

MAXIMUM AUTHORIZED

Frequency band Bandwidth
(MHz) (MHz)
10,700 to 12,200 ......ccocvvvvveennnn. 1240

2 As of March 1, 2005, no new LTTS opera-
tors will be licensed in the 11.7-12.2 GHz
band. LTTS operators authorized prior to
March 1, 2005 may continue to operate in
11.7-12.2 GHz band until their license ex-
pires; no existing LTTS licensees will be re-
newed in the 11.7-12.2 GHz band.

* * * * *

[FR Doc. 05-1359 Filed 1-28-05; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2005-20166; Directorate
Identifier 2004—NM-175-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A319, A320, and A321 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Airbus Model A319, A320, and
A321 series airplanes. This proposed
AD would require replacing the cargo
ventilation extraction duct at frame 65
with a new duct, and relocating the
temperature sensor in the aft cargo
compartment. This proposed AD is
prompted by a report indicating that,
during a test of the fire extinguishing
system, air leakage around the
temperature sensor for the aft cargo
compartment reduced the concentration
of fire extinguishing agent to below the
level required to suppress a fire. We are
proposing this AD to prevent air leakage
around the temperature sensor for the
aft cargo compartment, which, in the
event of a fire in the aft cargo
compartment, could result in an
insufficient concentration of fire
extinguishing agent, and consequent
inability of the fire extinguishing system
to suppress the fire.

DATES: We must receive comments on
this proposed AD by March 2, 2005.
ADDRESSES: Use one of the following
addresses to submit comments on this
proposed AD.

e DOT Docket Web site: Go to http:/
/dms.dot.gov and follow the instructions
for sending your comments
electronically.

e Government-wide rulemaking Web
site: Go to http://www.regulations.gov

and follow the instructions for sending
your comments electronically.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 400
Seventh Street, SW., Nassif Building,
room PL—401, Washington, DC 20590.

e By fax: (202) 493-2251.

¢ Hand Delivery: Room PL-401 on
the plaza level of the Nassif Building,
400 Seventh Street, SW., Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact Airbus, 1
Rond Point Maurice Bellonte, 31707
Blagnac Cedex, France.

You can examine the contents of this
AD docket on the Internet at http://
dms.dot.gov, or in person at the Docket
Management Facility, U.S. Department
of Transportation, 400 Seventh Street,
SW., room PL—401, on the plaza level of
the Nassif Building, Washington, DC.
This docket number is FAA-2005—
20166; the directorate identifier for this
docket is 2004—NM-175-AD.

FOR FURTHER INFORMATION CONTACT: Tim
Dulin, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2141;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to submit any relevant
written data, views, or arguments
regarding this proposed AD. Send your
comments to an address listed under
ADDRESSES. Include “Docket No. FAA—
2005—-20166; Directorate Identifier
2004-NM-175—AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of the proposed AD. We will
consider all comments submitted by the
closing date and may amend the
proposed AD in light of those
comments.

We will post all comments we
receive, without change, to http://
dms.dot.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact with FAA
personnel concerning this proposed AD.
Using the search function of our docket
Web site, anyone can find and read the
comments in any of our dockets,
including the name of the individual

who sent the comment (or signed the
comment on behalf of an association,
business, labor union, etc.). You can
review the DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you can visit http://
dms.dot.gov.

Examining the Docket

You can examine the AD docket on
the Internet at http://dms.dot.gov, or in
person at the Docket Management
Facility office between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays. The Docket
Management Facility office (telephone
(800) 647-5227) is located on the plaza
level of the Nassif Building at the DOT
street address stated in the ADDRESSES
section. Comments will be available in
the AD docket shortly after the DMS
receives them.

Discussion

The Direction Générale de I’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
notified the FAA that an unsafe
condition may exist on certain Airbus
Model A319, A320, and A321 series
airplanes. The DGAC advises that a test
of the fire containment capability of the
aft cargo compartment was performed
on a Model A319 series airplane. The
test revealed that the concentration of
the halon fire extinguishing agent
decreased below the level required to
suppress a fire. Investigation revealed
that the drop in the concentration of
halon was due to too high a rate of air
renewal in the compartment. Further
investigation revealed that air leakage
around the water drain valves in the
forward and aft cargo doors and around
the aft cargo compartment temperature
sensor contributed to the reduced
concentration of halon. The air leakage
allowed the halon to leak out of the
compartment, and the remaining
concentration of halon was insufficient
to suppress a fire. The DGAC states that
a separate French airworthiness
directive will address air leakage around
the water drain valves. In the event of
a fire in the aft cargo compartment, an
insufficient concentration of fire
extinguishing agent could result in the
inability of the fire extinguishing system
to suppress the fire.

The aft cargo compartment
temperature sensor installation on the
Airbus A320 and A321 series airplanes
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is similar to that of the Airbus A319
series airplanes; therefore, those
airplanes may also be subject to this
unsafe condition.

Relevant Service Information

Airbus has issued Service Bulletin
A320-21-1141, dated Aprﬂ 7,2004. The
service bulletin describes procedures for
relocating the temperature sensor in the
aft cargo compartment. The procedures
include replacing the duct at frame 65
with a new duct that can accommodate
the temperature sensor and installing a
placard, rerouting the sensor line, and
installing the temperature sensor and
associated hardware in the new duct.
Accomplishing the actions specified in
the service information is intended to
adequately address the unsafe
condition. The DGAC mandated the
service information and issued French
airworthiness directive F—2004—-123,
dated July 21, 2004, to ensure the
continued airworthiness of these
airplanes in France.

FAA’s Determination and Requirements
of the Proposed AD

These airplane models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. According to this bilateral
airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. We have examined the
DGAC'’s findings, evaluated all pertinent
information, and determined that we
need to issue an AD for products of this
type design that are certificated for
operation in the United States.

Therefore, we are proposing this AD,
which would require accomplishing the
actions specified in the service
information described previously,
except as discussed under “Difference
Between the Proposed AD and French
Airworthiness Directive.”

ESTIMATED COSTS

Difference Between the Proposed AD
and French Airworthiness Directive

The applicability of French
airworthiness directive F-2004-123
excludes airplanes that accomplished
Airbus Service Bulletin A320-21-1141
in service. However, we have not
excluded those airplanes in the
applicability of this proposed AD;
rather, this proposed AD includes a
requirement to accomplish the actions
specified in that service bulletin. This
requirement would ensure that the
actions specified in the service bulletin
and required by this proposed AD are
accomplished on all affected airplanes.
Operators must continue to operate the
airplane in the configuration required
by this proposed AD unless an
alternative method of compliance is
approved.

Costs of Compliance

The following table provides the
estimated costs for U.S. operators to
comply with this proposed AD.

Number
Average of
Action x\ézrrlg labor rate Parts (é‘,i?s}a;;%r U.S.-reg- Fleet cost
per hour P istered
airplanes
Replacement of duct/relocation of 34 $65 | Between $7,000 and Between $9,210 and 643 | Between
temperature sensor in aft cargo $11,640. $13,850. $5,922,030
compartment. and
$8,905,550.
Authority for This Rulemaking implications under Executive Order The Proposed Amendment

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism

13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “‘significant regulatory
action” under Executive Order 12866;

2. Is not a “‘significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Airbus: Docket No. FAA—-2005-20166;
Directorate Identifier 2004-NM-175-AD.

Comments Due Date

(a) The Federal Aviation Administration
must receive comments on this AD action by
March 2, 2005.

Affected ADs
(b) None.
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Applicability in any category; as identified in Table 1 of
(c) This AD applies to Airbus Model A319, this AD.
A320, and A321 series airplanes, certificated
TABLE 1.—APPLICABILITY
. But not hav-
I-:‘gﬁg]\,%ir:he Or the following | ing the fol-
Airbusg Airbus service lowing Air-
Airbus Model- modification bulletin incor- bus modi-
installed in porated in fication in-
: service- stalled in
production- production-
A319 series airplanes 24486 | A320-21-1140 32616
A320 series airplanes .... 20084 | A320-21-1048 32616
A321 series airplanes 22596 | Not applicable ... 32616

Unsafe Condition

(d) This AD was prompted by a report that,
during a test of the fire extinguishing system,
air leakage around the temperature sensor for
the aft cargo compartment reduced the
concentration of fire extinguishing agent to
below the level required to suppress a fire.
We are issuing this AD to prevent air leakage
around the temperature sensor for the aft
cargo compartment, which, in the event of a
fire in the aft cargo compartment, could
result in an insufficient concentration of fire
extinguishing agent, and consequent inability
of the fire extinguishing system to suppress
the fire.

Compliance

(e) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Relocation of Aft Cargo Compartment
Temperature Sensor

(f) Within 24 months after the effective
date of this AD: Replace the ventilation
extraction duct with a new duct and relocate
the aft cargo compartment temperature
sensor by accomplishing all of the actions
specified in the Accomplishment
Instructions of Airbus Service Bulletin A320-
21-1141, dated April 7, 2004.

Alternative Methods of Compliance
(AMOCs)

(g) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested in accordance with
the procedures found in 14 CFR 39.19.

Related Information

(h) French airworthiness directive F—2004—
123, dated July 21, 2004, also addresses the
subject of this AD.

Issued in Renton, Washington, on January
18, 2005.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 05-1725 Filed 1-28-05; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 35

[Docket No. RM05-4-000]

Interconnection for Wind Energy and
Other Alternative Technologies

January 24, 2005.
AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Energy
Regulatory Commission (Commission) is
proposing to amend its regulations to
require public utilities to append to the
standard large generator interconnection
agreement in their open access
transmission tariffs (OATTs) specific
technical requirements for the
interconnection of large wind
generation.

DATES: Comments are due March 2,
2005. Reply comments will be due 30
days thereafter.

ADDRESSES: Comments may be filed
electronically via the eFiling link on the
Commission’s Web site at http://
www.ferc.gov. Commenters unable to
file comments electronically must send
an original and 14 copies of their
comments to Federal Energy Regulatory
Commission, Office of the Secretary,
888 First Street, NE., Washington, DC
20426. Refer to the Comment
Procedures section of the preamble for
additional information on how to file
comments.

FOR FURTHER INFORMATION CONTACT:

Bruce A. Poole (Technical Information),
Office of Markets, Tariffs and Rates,
Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426. (202) 502—
8468.

G. Patrick Rooney (Technical
Information), Office of Markets,
Tariffs and Rates, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.
(202) 502—6205.

P. Kumar Agarwal (Technical
Information), Office of Markets,
Tariffs and Rates, Federal Energy
Regulatory Commission, 888 First
Street, NE., Washington, DC 20426.
(202) 502-8923.

Jeffery S. Dennis (Legal Information),
Office of the General Counsel, Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC
20426. (202) 502—-6027.

SUPPLEMENTARY INFORMATION:

Introduction

1. In Order No. 2003, the
Commission adopted standard
procedures for the interconnection of
large generation facilities and a standard
large generator interconnection
agreement. The Commission required
public utilities that own, control, or
operate facilities for transmitting
electric energy in interstate commerce to
file revised Open Access Transmission
Tariffs (OATTs) containing these
standard provisions, and use them to
provide interconnection service to
generating facilities having a capacity of
more than 20 megawatts. In Order No.
2003-A, on rehearing, the Commission
determined that the standard
procedures and agreement were
designed around the needs of traditional
synchronous generation facilities, and
that generators relying on non-

1 Standardization of Generator Interconnection
Agreements and Procedures, Order No. 2003, 68 FR
49845 (Aug. 19, 2003), FERC Stats. & Regs.,
Regulations Preambles q 31,146 (2003) (Order No.
2003), order on reh’g, 69 FR 15932 (Mar. 24, 2004),
FERC Stats & Regs., Regulations Preambles { 31,160
(2004) (Order No. 2003—-A), order on reh’g, 70 FR
265 (January 4, 2005), FERC Stats & Regs.,
Regulations Preambles q 31,171 (2004) (Order No.
2003-B), reh’g pending; see also Notice Clarifying
Compliance Procedures, 106 FERC 61,009 (2004).
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synchronous technologies,? such as
wind plants, may find that a specific
requirement is inapplicable or that a
different approach is needed.3
Accordingly, the Commission granted
certain clarifications, and also added a
blank Appendix G (Requirements of
Generators Relying on Non-
Synchronous Technologies) to the
standard generator interconnection
agreement as a placeholder for the
inclusion of requirements specific to
non-synchronous technologies.* It
appears that the only relevant non-
synchronous generator in this
rulemaking is the wind generator, and
thus the proposed rule would apply
only to wind plants, although we
request comments on whether there are
other technologies that should also be
subject to the rule.

2. In this Notice of Proposed
Rulemaking (NOPR), the Commission is
proposing standards applicable to the
interconnection of large wind generating
plants,® to be included in Appendix G
of the Large Generator Interconnection
Agreement (LGIA). The Commission
proposes these standards in light of its
findings in Order No. 2003-A, noted
above, and in response to a petition
submitted by the American Wind
Energy Association (AWEA) on May 20,
2004. Specifically, and as described
more fully below, we propose to include
in Appendix G to the LGIA certain
technical requirements that
Transmission Providers must apply to
interconnection service for wind
generation plants that are different from
that required of traditional synchronous
generating plants or are now needed
because of the increased presence of
larger aggregated wind plants on the
Transmission Provider’s systems. These
requirements would be applied in
addition to the standard interconnection
procedures and requirements adopted
by the Commission in Order No. 2003.
Additionally, the Commission seeks
comments on certain issues, including
whether there are other non-
synchronous technologies, or other
technologies in addition to wind, that
should also be covered by the proposed
Appendix G.

2 A wind generator is considered non-
synchronous because it does not run at the same
speed as a traditional generator. A non-synchronous
generator possesses significantly different
characteristics and responds differently to network
disturbances.

3 Order No. 2003—A at P 407, n. 86.

41d.

5Large wind generating plants are those with an
output rated at 20 MW or higher at the point of
interconnection.

Background

3. In Order No. 2003, pursuant to its
responsibility under sections 205 and
206 of the Federal Power Act (FPA)® to
remedy undue discrimination, the
Commission required all public utilities
that own, control, or operate facilities
for transmitting electric energy in
interstate commerce to append to their
OATTs the pro forma Large Generator
Interconnection Procedures (LGIP) and
pro forma LGIA. To achieve greater
standardization of interconnection
terms and conditions, Order No. 2003
required such public utilities to file
revised OATTs containing the pro forma
LGIP and LGIA included in Order No.
2003.

4. Order Nos. 2003—A and 2003-B,
issued on rehearing, made certain
revisions to the pro forma LGIP and
LGIA. In Order No. 2003-A, the
Commission clarified that certain
provisions of the LGIP and LGIA are not
appropriately applied to wind
generators. The Commission stated that
it “recognize[d] that the LGIA and LGIP
are designed around the needs of large
synchronous generators and that many
generators relying on newer
technologies may find that either a
specific requirement is inapplicable or
that it calls for a slightly different
approach.” 7 In light of this recognition,
the Commission clarified that LGIA
article 5.4 (Power System Stabilizers),
LGIA article 5.10.3 (Interconnection
Customer’s Interconnection Facilities
Construction) and LGIA article 9.6.1
(Power Factor Design Criteria) would
not be applied to wind generators.8
Additionally, the Commission noted
that “there may be other areas of the
LGIP and LGIA that may call for a
slightly different approach for a
generator relying on newer technology
because it may have unique electrical
characteristics.” @ As a result, the
Commission added to the LGIA a blank
new Appendix G as a placeholder for
requirements specific to newer
technologies to be developed at a future
time.10

616 U.S.C. 824d—e (2000).

7 Order No. 2003-A at P 407, n. 85.

8]d. at P 278, 407, n. 85.

9Id. at P 407, n. 85.

10The Appendix G that was added to the LGIA
in Order No. 2003-A and that we propose in this
NOPR should not be confused with the Appendix
G that the Commission originally proposed to
include in the LGIA, which concerned
Interconnection Guidelines. The Commission did
not include that Appendix in the Final Rule LGIA,
since its provisions were covered elsewhere in the
LGIP and LGIA. See Order No. 2003 at P 673. In
Order No. 2003—A, the Commission used the
Appendix G label for the requirements specific to
wind generation and perhaps other non-

5. On May 20, 2004, in Docket No.
RMO02-1-005, AWEA submitted a
petition for rulemaking or, in the
alternative, request for clarification of
Order No. 2003-A, and a request for a
technical conference. AWEA asked the
Commission to adopt in Appendix G
certain standards for the
interconnection of wind generation
plants. Specifically, AWEA submitted a
proposed Appendix G that it argues
addresses the concerns of both
Transmission Providers and the wind
generation industry. AWEA’s proposed
Appendix G included a low voltage
ride-through capability standard, which
would allow the Transmission Provider
to require as a condition of
interconnection that wind generation
facilities have the ability to continue
operating or “ride-through” certain low
voltage conditions on the transmission
system to which they are
interconnected. Additionally, AWEA
proposed that the power factor design
criteria of up to 0.95 leading/lagging be
applied to wind generation plants, with
certain flexibility regarding whether the
location of the reactive support
equipment would be at the common
point of interconnection of all the
generators in the plant rather than at the
individual turbine. Further, AWEA
proposed that we require Transmission
Providers and wind generator
manufacturers to participate in a formal
process to develop, update, and improve
the engineering models and
specifications used in modeling wind
plant interconnections. Finally, AWEA
proposed to include language in
Appendix G allowing the wind
Interconnection Customer to “‘self-
study” interconnection feasibility by
entering the interconnection queue
without providing certain power and
load flow data, receiving certain
information from the Transmission
Provider, and conducting its own
Feasibility Study.

6. On September 24, 2004, the
Commission held a Technical
Conference to discuss the issues raised
by AWEA'’s petition. The goal was to
discuss the technical requirements for
the interconnection of wind plants and
other alternative technologies and the
need for specific requirements for their
interconnection. Additionally, the
Technical Conference considered how
wind and other alternative generator
technologies may respond differently to
transmission grid disturbances and have
different effects on the transmission
grid. The Commission also solicited and

synchronous technologies that we propose in this
rulemaking.
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received post-Technical Conference
comments from interested persons.

Discussion

7. Based on our review and
consideration of AWEA’s petition and
the comments received at and after the
Technical Conference, the Commission
is proposing certain technical
requirements for the interconnection of
wind generating plants. The
Commission proposes to include these
technical requirements as Appendix G
to the LGIA, as contemplated in Order
No. 2003-A. The technical requirements
we propose here are similar in certain
respects and differ in other respects
from the Appendix G proposed by
AWEA in its petition for rulemaking.
The Commission is also seeking
comments on certain issues, as
discussed below. Our goal is to adopt
final technical requirements for the
interconnection of wind plants (and
other alternative technologies, if any)
that recognize the special characteristics
of wind plants, their larger size and
increased penetration on the
transmission system (in terms of the
wind generating capacity’s percentage
contribution to total system generating
capacity), and the effects they have on
the transmission system. This proposal
seeks to accommodate wind plants
while ensuring the continued reliability
of the nation’s electric transmission
system.

8. The Appendix G technical
requirements for the interconnection of
wind generation plants that we propose
in this NOPR are not intended to be the
sole interconnection requirements for
wind plants. Such plants will still be
subject to the other standard
interconnection procedures and
requirements adopted by the
Commission in Order No. 2003, unless
wind plants have been otherwise
exempted from such procedures and
requirements.

9. Recently, the Commission became
aware of the Alberta Electric System
Operator’s adoption of technical
standards for the interconnection of
wind generation plants to its
transmission system.1! The standards
adopted by the AESO are similar to, but
more comprehensive than, the standards
we propose in the Appendix G in this
NOPR.

10. The Commission is not proposing
a transition period before the technical
requirements in Appendix G would take
effect. At the Technical Conference,
however, several participants noted that

11 Those standards, titled Wind Power Facility
Technical Requirements, are at http://
WWW.aeso.com.

wind turbine manufacturers have
turbines in their inventory that do not
have low voltage ride-through capability
or adequate reactive power capability.
Some participants argued that a
transition period would be appropriate
to accommodate this inventory. This
proposal is designed in part to allow the
Transmission Provider to assure
transmission grid safety and reliability.
For this reason, deviations should not
be permitted unless approved by the
Transmission Provider on a comparable
basis. The proposal grants the
Transmission Provider the flexibility to
relax certain requirements if not needed
for safety and reliability, as explained in
more detail below.

Low Voltage Ride-Through Standard

11. Prior to the advent of larger wind
plants generally consisting of multiple
wind generation turbines, individual
wind turbines were designed to go
offline if there was a sudden change in
voltage on the transmission system.
However, now there are larger
aggregated wind plants with a greater
penetration level on the Transmission
Provider’s systems in certain areas, and
significant stability problems can occur
on the transmission system if such large
plants become unavailable during a low
voltage excursion. As a result,
Transmission Providers need large wind
plants to remain online during low-
voltage occurrences for reliability
reasons.

12. The Commission is proposing to
require that large wind plants seeking to
interconnect to the grid demonstrate
low voltage ride-through capability,
unless waived by the Transmission
Provider on a comparable and not
unduly discriminatory basis.
Specifically, Appendix G would require
that “wind generating plants * * *
demonstrate the ability to remain on-
line during voltage disturbances up to
the time periods and associated voltage
levels set forth in Figure 1” of the
Appendix. The required voltage levels
would be measured at the high voltage
side of the substation transformers.?2

13. The Commission seeks comments
on this proposed standard. Particularly,
the Commission is interested in
comments addressing whether it should
adopt a low voltage ride-through
standard at all, whether this or another
standard is more appropriate, and
whether this proposed standard is
specific enough. Additionally, the

12 While low voltage ride-through capability is
needed for wind plants, it is not a concern for large
synchronous generating facilities because most of
these facilities are equipped with automatic voltage
control devices to increase output during low
voltage excursions.

Commission seeks comment on whether
the voltage-time profile of the proposed
Appendix G is appropriate or should be
modified.

Supervisory Control and Data
Acquisition (SCADA) Capability

14. Previously, Transmission
Providers generally did not require
wind generators to have remote
supervisory control and data acquisition
(SCADA) capability because of their
small size and minimal effects on the
transmission system. Now that there are
more large wind plants, Transmission
Providers may need SCADA capability
to ensure the safety and reliability of the
transmission system during normal,
system emergency, and system
contingency conditions, and to acquire
wind facility operating data.

15. The Commission proposes to
require that large wind plants seeking to
interconnect to the transmission grid
possess SCADA capability. The
proposed Appendix G would require
that the wind plant install SCADA
capability to transmit data and receive
instructions from the Transmission
Provider. Additionally, the proposed
Appendix G states that the
Transmission Provider and wind plant
owner shall determine the SCADA
information that is essential for the
proposed wind plant, taking into
account the size of the plant, its
characteristics, location, and importance
in maintaining generation resource
adequacy and transmission system
reliability in its area.13

16. The Commission seeks comments
regarding the SCADA capability
requirements proposed in this NOPR.
Particularly, the Commission seeks
comments on whether there is any basic
essential SCADA information that large
wind plants should be required to
provide, and if so, what that information
should be (such as information needed
to determine how the plant’s maximum
megawatt output and megawatt ramp
rate vary over time with changes in the
wind speed, and/or information needed
to forecast the megawatt output of the
plant).

Power Factor Design Criteria (Reactive
Power)

17. Previously, Transmission
Providers did not require wind
generators to have the capability to

13 Unlike synchronous generating plants, which
generally possess SCADA capability, can respond to
automatic generation control signals from the
control center and are often staffed, wind generating
plants are often remote, unmanned, and
characterized by an unpredictable rate of change of
output, thus making it difficult for the Transmission
Provider to limit the output of the wind plant when
necessary for system reliability.
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provide reactive power because the
facilities were generally small and had
minimal impact on the transmission
grid. Because of the larger size of many
of the wind plants currently operating
and the increased penetration of wind
energy on the transmission system,
Transmission Providers may need to
require wind plants to operate within a
specified power factor range to help
balance the reactive power needs of the
transmission system.

18. The Commission is proposing to
require that wind plants maintain a
power factor within the range of 0.95
leading to 0.95 lagging (as required by
Order No. 2003), to be measured at the
high voltage side of the substation
transformer. The proposed Appendix G
permits wind plants flexibility in how
they meet the power factor requirement
(for example, using either power
electronics designed to supply this level
of reactive capability or fixed and
switched capacitors if agreed to by the
Transmission Provider, or a
combination of the two.) Additionally,
the Commission proposes to allow the
Transmission Provider to waive the
power factor requirement for wind
plants where such capability is not
needed at that location or for a
generating facility of that size, provided
that such waiver is not unduly
discriminatory and is offered on a
comparable basis to similarly situated
wind plants. Should the power factor
requirement be waived, however, the
interconnection agreement would be
considered a non-conforming agreement
under section 11.3 of the LGIP,
requiring that it be filed with the
Commission. The Commission believes
that it is appropriate to permit the
Transmission Provider to waive the
power factor requirement for a wind
plant if the Transmission Provider does
not need reactive power for reliability at
that plant’s location because, unlike a
non-wind generator which always has
some reactive power capability, a wind
plant must incur an additional capital
cost to provide this reactive power.
Finally, we propose to require that wind
plants have the capability to provide
sufficient dynamic voltage support in
order to interconnect to the
transmission system, instead of the
power system stabilizer and automatic
voltage support at the generator
excitation system, if the System Impact
Study shows that such dynamic
capability is necessary for system
reliability.

19. The Commission seeks comments
regarding whether the proposed power
factor range proposed should be
increased or decreased for wind
generation plants. Also, the Commission

seeks input as to whether any dynamic
(i.e., controllable) reactive capability
should be required of wind plants as a
condition of interconnection, and if so,
what level of dynamic capability should
be required. Further, the Commission
seeks comments on the proposed waiver
provisions for the power factor
requirement discussed above.

Models and Self-Study of Feasibility

20. In its petition, AWEA proposed
that certain variations in the
Interconnection Study process be
applied to the interconnection of wind
plants. Specifically, AWEA proposed
that Transmission Providers be required
to “participate in a formal process for
updating, improving, and validating the
engineering models used for modeling
the interconnection impacts of wind
turbines.” 14 Additionally, AWEA
proposed that wind Interconnection
Customers be permitted to enter the
interconnection queue and “‘self-study”
the feasibility of interconnection after
submitting an Interconnection Request
that does not include power and load
flow data and paying the applicable
deposit. These wind Interconnection
Customers should be entitled to have
the scoping meeting with the
Transmission Provider and receive from
the Transmission Provider the base case
data, according to AWEA. Following its
self-study, the wind Interconnection
Customer would submit an electrical
design and turbine models sufficient to
allow the Transmission Provider to
conduct a System Impact Study under
AWEA'’s proposal. AWEA stated that
these provisions were necessary because
requiring power system and load flow
data to be submitted with the
Interconnection Request is impractical
for wind plants, since the turbine
selection and electrical design of the
wind plant may be based on the
outcome of the Feasibility Study and
grid conditions at the point of
interconnection.

21. The Commission is not proposing
these provisions for several reasons.
With regard to the proposal to require
Transmission Providers to participate in
a formal process to update and improve
wind turbine modeling, we believe that
such a formal process should take place
outside the Commission, through
industry technical groups or perhaps
through the regional reliability councils.
The Commission recognizes, however,
that improvements in the way that wind
interconnections are modeled would be
beneficial, and we encourage the
industry to address this issue.

14 AWEA Proposed Appendix G at 5.

22. With regard to AWEA'’s self-study
proposal, Order No. 2003 currently
requires that a valid and complete
Interconnection Request be on file with
the Transmission Provider before the
Interconnection Customer may receive
Base Case data.1> Section 2.3 did not
address situations where the
Interconnection Customer might need
access to the Base Case data before it
could complete its Interconnection
Request. Therefore we seek comments
on how to balance the need of wind
generators to self-study prior to filing a
completed Interconnection Request with
the need to protect this critical energy
infrastructure information and
commercially sensitive data against
unwarranted disclosure.

23. Additionally, in Order No. 2003
the Commission addressed requests that
additional time be provided after the
Interconnection Request is made to
submit final design specifications.16
There, we stated that ““[t]he
Interconnection Customer should have
its design substantially completed prior
to submitting its Interconnection
Request so that it does not block or
disrupt the queue process.” 17 We also
noted that Transmission Providers
would not be able to act on an
incomplete Interconnection Request,
and that giving “one class of
Interconnection Customers extra time to
submit design specifications would be
unfair to other Interconnection
Customers in the queue.” 18 The
Commission is not persuaded to
propose deviations from these
conclusions in this rulemaking.

Other Generating Technologies

24. The Commission seeks comments
regarding whether there are other
generating technologies that should be
required to comply with the specific
technical requirements included in
Appendix G.

Variations From Appendix G

25. The Commission is proposing to
permit Transmission Providers to justify
variations from the terms of the final
Appendix G using the approach taken in
Order No. 2003. In Order No. 2003, the
Commission modified the approach
taken in Order No. 888,19 which

15 See LGIP, section 2.3; see also Order No. 2003
at P 77-84.

16 See Order No. 2003 at P 99.

171d. at P 103.

18]d.

19 Promoting Wholesale Competition Through
Open Access Non-Discriminatory Transmission
Services by Public Utilities; Recovery of Stranded
Costs by Public Utilities and Transmitting Utilities,
Order No. 888, FERC Stats. & Regs. 1 31,036 (1996)
at 31,760-61 (Order No. 888), order on reh’g, Order
No. 888—A, FERC Stats. & Regs. 31,048 (1997),
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allowed two types of variations. First,
public utilities may seek variations to
the LGIP and LGIA based on regional
reliability requirements.20 Second,
public utilities may argue that proposed
changes to any OATT provision are
“consistent with or superior to” the
terms of the pro forma OATT.21
Additionally, Order No. 2003 allows
RTOs and ISOs greater flexibility in
complying with its provisions. They
may seek an “independent entity

variation” from the pricing and non-
pricing provisions of the pro forma LGIP
and LGIA.22 The Commission intends to
apply all three of these variation
standards to proposed variations from
the Appendix G the Commission finally
adopts in this proceeding.

Information Collection Statement

26. Office of Management and Budget
(OMB) regulations require OMB to
approve certain information collection

requirements imposed by agency rule.23
Comments are solicited on the
Commission’s need for this information,
whether the information will have
practical utility, the accuracy of
provided burden estimates, ways to
enhance the quality, utility and clarity
of the information to be collected, and
any suggested methods for minimizing
respondents’ burden, including the use
of automated information techniques.
27. Public Reporting Burden:

. Number of Number of Hours per Total annual
Data collection respondents responses response hours
FERC-516 ..ottt e e 238 1 18 4,284

Information Collection Costs: The
Commission seeks comments on the
costs to comply with these
requirements. It has projected the
annualized cost for all respondents to
be: Annualized Capital/Startup Costs-
Staffing requirements to review and
prepare an interconnection agreement =
$642,600. (238 respondents x $150
hourly rate x 18 hours per respondent.)

The OMB regulations require OMB to
approve certain information collection
requirements imposed by agency rule.24
Accordingly, pursuant to OMB
regulations, the Commission is
providing notice of its proposed
information collections to OMB.

Title: FERC-516, Electric Rate
Schedule Filings.

Action: Proposed Information
Collection.

OMB Control No.: 1902—0096.

The applicant shall not be penalized
for failure to respond to this collection
of information unless the collection of
information displays a valid OMB
control number.

Respondents: Business or other for
profit.

Frequency of Responses: One-time
implementation.

Necessity of Information: The
proposed rule would revise the
requirements contained in 18 CFR part
35. The Commission is seeking to revise
its standardized interconnection
procedures and agreements to include
wind generation plants. In particular,
the Commission will propose that
public utilities add to their standard
interconnection agreements the
technical requirements for the
interconnection of wind generation

order on reh’g, Order No. 888-B, 81 FERC ] 61,248
(1997), order on reh’g, Order No. 888-C, 82 FERC
q 61,046 (1997), aff’d in relevant part sub nom.
Transmission Access Policy Study Group v. FERC,
225 F.3d 667 (D.C. Cir. 2000), aff’d sub nom. New
York v. FERC, 535 U.S. 1 (2002).

plants. The proposed rule would require
that each public utility that owns,
operates, or controls transmission
facilities participate in one-time filings
incorporating the technical
requirements into their own open access
transmission tariffs. Internal Review: the
Commission has assured itself, by
means of internal review, that there is
specific, objective support for the
burden estimates associated with the
information collection requirements.
The Commission’s Office of Market,
Tariffs and Rates will use the data
included in filings under Section 203
and 205 of the Federal Power to
evaluate efforts for interconnection and
coordination of the U.S. electric
transmission as well as for general
industry oversight. These information
requirements conform to the
Commission’s plan for efficient
information collection, communication,
and management within the electric
power industry. Interested persons may
obtain information on the reporting
requirements by contacting: Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
Attention: Michael Miller, Office of the
Executive Director, phone: (202) 502—
8415, fax: (202) 273-0873, e-mail:
michael.miller@ferc.gov. Comments on
the proposed requirements of the
subject rule may also be sent to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Washington, DC 20503,
Attention: Desk Officer for the Federal
Energy Regulatory Commission, phone:
(202) 395-4650.

20 See Order No. 2003 at P 823-24.

21 See id. at P 816.

22 [d. at P 822—827; see also Order No. 2003—A at
P 48.

235 CFR 1320.11 (2004).

24]d,

Environmental Analysis

28. The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.2®> The Commission has
categorically excluded certain actions
from this requirement as not having a
significant effect on the human
environment. Included in the exclusion
are rules that are clarifying, corrective,
or procedural, or that do not
substantially change the effect of the
regulations being amended.26 The
exclusion also includes information
gathering, analysis, and
dissemination.2” The rules proposed in
this NOPR would update and clarify the
application of the Commission’s
standard interconnection requirements
to wind generation plants. Further, this
NOPR involves information gathering,
analysis, and dissemination regarding
the interconnection of wind generators.
Therefore, this NOPR falls within the
categorical exemptions provided in the
Commission’s Regulations, and as a
result neither an environmental impact
statement nor an environmental
assessment is required. Additionally, we
note that this proposed rule will help
the development and interconnection of
wind plants, eliminating the airborne
and other emissions that would result
from constructing fossil fuel generating
plants instead.

Regulatory Flexibility Act Certification

29. The Regulatory Flexibility Act of
1980 (RFA) 28 generally requires a
description and analysis of final rules

25 Order No. 486, Regulations Implementing the
National Environmental Policy Act, 52 FR 47897
(Dec. 17, 1987), FERC Stats. & Regs. Preambles
1986—1990 {30,783 (Dec. 10, 1987).

2618 CFR 380.4(a)(2)(ii) (2004).

2718 CFR 380.4(a)(5) (2004).

285 U.S.C. 601-612 (2000).
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that will have significant economic
impact on a substantial number of small
entities.2? The Commission is not
required to make such analyses if a rule
would not have such an effect.

30. The Commission does not believe
that this proposed rule would have such
an impact on small entities. Most filing
companies subject to the Commission’s
jurisdiction do not fall within the RFA’s
definition of a small entity. Further, the
filing requirements contain standard
generator interconnection procedures
and agreement for interconnecting
generators larger than 20 MW, which
exceeds the threshold of the Small
Business Size Standard of NAICS.
Therefore, the Commission certifies that
this rule will not have a significant
economic impact on a substantial
number of small entities.

Comment Procedures

31. The Commission invites
comments on the matters and proposals
in this notice, including any related
matters or alternative proposals that
commenters may wish to discuss.
Comments are due March 2, 2005. Reply
comments will be due 30 days
thereafter. Comments must refer to
Docket No. RM05—4-000, and must
include the commenters’ name, the
organization represented, if applicable,
and address.

32. Comments may be filed
electronically via the eFiling link on the
Commission’s Web site at http://
www.ferc.gov. The Commission accepts
most standard word processing formats
and commenters may attach additional
files with supporting information in
certain other file formats. Commenters
filing electronically do not need to make
a paper filing. Commenters that are not
able to file comments electronically
must send an original and 14 copies of
their comments to Federal Energy
Regulatory Commission, Office of the
Secretary, 888 First Street, NE.,
Washington, DC 20426.

33. All comments will be placed in
the Commission’s public files and may
be viewed, printed, or downloaded
remotely as described in the Document

29 The RFA definition of “small entity” refers to
the definition provided in the Small Business Act,
which defines a “small business concern” as a
business that is independently owned and operated
and that is not dominant in its field of operation.
15 U.S.C. 632 (2000). The Small Business Size
Standards component of the North American
Industry Classification System defines a small
electric utility as one that, including its affiliates,
is primarily engaged in the generation,
transmission, and/or distribution of electric energy
for sale and whose total electric output for the
preceding fiscal years did not exceed 4 million
MWh. 13 CFR 121.201 (Section 22, Utilities, North
American Industry Classification System, NAICS)
(2004)).

Availability section below. Commenters
on this proposal are not required to
serve copies of their comments on other
commenters.

Document Availability

34. In addition to publishing the full
text of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the Internet through
FERC’s home page (http://www.ferc.gov)
and in FERC’s Public Reference Room
during normal business hours (8:30 a.m.
to 5 p.m. eastern time) at 888 First
Street, NE., Room 2A, Washington, DC
20426.

35. From FERC’s home page on the
Internet, this information is available in
the Commission’s document
management system, eLibrary. The full
text of this document is available on
eLibrary in PDF and Microsoft Word
format for viewing, printing, and/or
downloading. To access this document
in eLibrary, type the docket number
excluding the last three digits of this
document in the docket number field.

36. User assistance is available for
eLibrary and the FERC’s Web site during
normal business hours. For assistance,
please contact FERC Online Support at
1-866—208-3676 (toll free) or 202—502—
6652 (e-mail at
FERCOnlineSupport@FERC.gov), or the
Public Reference Room at 202-502—
8371, TTY 202-502—-8659 (e-mail at
public.referenceroom@ferc.gov).

List of Subjects in 18 CFR Part 35
Electric power rates, Electric utilities.

By direction of the Commission.

Linda Mitry,
Deputy Secretary.

In consideration of the foregoing, the
Commission proposes to revise part 35,
Chapter I, Title 18 of the Code of
Federal Regulations, as follows.

PART 35—FILING OF RATE
SCHEDULES

1. The authority citation for part 35
continues to read as follows:

Authority: 16 U.S.C. 791a—-825r, 2601—
2645; 31 U.S.C. 9701; 42 U.S.C. 7101-7352.

2.In § 35.28, paragraph (f)(1) is
revised to read as follows:

§35.28 Non-discriminatory open access
transmission tariff.
* * * * *

(f) Standard generator
interconnection procedures and
agreements.

(1) Every public utility that is
required to have on file a non-
discriminatory open access transmission

tariff under this section must amend
such tariff by adding the standard
interconnection procedures and
agreement contained in Order No. 2003,
FERC Stats. & Regs. { 31,146 (Final Rule
on Generator Interconnection), as
amended by the Commission in Order
No.  ,FERC Stats. & Regs.
(Final Rule on Interconnection for Wind
Energy and Other Alternative
Technologies), or such other
interconnection procedures and
agreement as may be approved by the
Commission consistent with the Final
Rule on Generator Interconnection.

(i) The amendment to implement the
Final Rule on Generator Interconnection
required by the preceding subsection
must be filed no later than January 20,
2004.

(ii) The amendment to implement the
Final Rule on Interconnection for Wind
Energy and other Alternative
Technologies required by the preceding
subsection must be filed no later than
[60 days after 1p))ublication of final rule].

(iii) Any public utility that seeks a
deviation from the standard
interconnection procedures and
agreement contained in Order No. 2003,
FERC Stats. & Regs. q 31,146 (Final Rule
on Generator Interconnection), as
amended by the Commission in Order
No. , FERC Stats. & Regs.
(Final Rule on Interconnection for Wind
Energy and Other Alternative
Technologies), must demonstrate that
the deviation is consistent with the
principles of the Final Rule on
Generator Interconnection.

* * * * *
[Note: The attachments will not be published
in the Code of Federal Regulations]

Appendix G—Interconnection
Requirements for Wind Generators

Appendix G sets forth additional
requirements and provisions specific to wind
generating plants.

A. Standards Applicable to Wind Generators

i. Low Voltage Ride-Through (LVRT)
Standard

Wind generating plants shall demonstrate
the ability to remain online during voltage
disturbances up to the time periods and
associated voltage levels set forth in Figure
1, below. The requirements apply to voltage
measured at the high voltage side of the wind
plant substation transformer(s). The figure
shows the ratio of actual to nominal voltage
(on the vertical axis) over time (on the
horizontal axis). Before time 0.0, the voltage
at the transformer is the nominal voltage. At
time 0.0, the voltage drops. If the voltage
remains at a level greater than 15 percent of
the nominal voltage for a period that does not
exceed 0.625 seconds, the plant must stay
online. Further, if the voltage returns to 90
percent of the nominal voltage within 3
seconds of the beginning of the voltage drop
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(with the voltage at any given time never
falling below the minimum voltage indicated
by the solid line in Figure 1), the plant must
stay online. The Interconnection Customer
may not disable low voltage ride-through
equipment while the wind plant is in
operation.

Two key features of this proposed
regulation are:

1. A wind generating plant must have
LVRT capability down to 15 percent of the
rated line voltage for 0.625 seconds;

2. A wind generating plant must be able to
operate continuously at 90 percent of the
rated line voltage, measured at the high
voltage side of the wind plant substation
transformer(s).

The wind generating plant may ask the
Transmission Provider for a variation of the

parameters of this regulation, and the
Transmission Provider may agree to such a
variation provided it does so on a comparable
and not unduly discriminatory basis among
wind generators. The Transmission Provider
may waive the low voltage ride-through
requirement on a comparable and not unduly
discriminatory basis for all wind plants.

[Minimum Required Wind Plant Response to Emergency Low Voltage]
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Figure 1 Proposed low voltage ride-through requirement

ii. Supervisory Control and Data Acquisition
(SCADA) Capability

The wind plant shall provide SCADA
capability to transmit data and receive
instructions from the Transmission Provider.
The Transmission Provider and the wind
plant Interconnection Customer shall
determine what SCADA information is
essential for the proposed wind plant, taking
into account the size of the plant, its
characteristics, location, and importance in
maintaining generation resource adequacy
and transmission system reliability in its
area.

iii. Power Factor Design Criteria (Reactive
Power)

A wind plant shall maintain a power factor
within the range of 0.95 leading to 0.95
lagging, measured at the high voltage side of
the wind plant substation transformer(s). The
power factor range requirement can be met
by using, for example, power electronics
designed to supply this level of reactive
capability (taking into account any
limitations due to voltage level, real power
output, etc.) or fixed and switched capacitors
if agreed to by the Transmission Provider, or
a combination of the two. The
Interconnection Customer shall not disable
power factor equipment while the wind plant
is in operation. Wind plants shall also be able
to provide sufficient dynamic voltage support
in lieu of the power system stabilizer and
automatic voltage regulation at the generator
excitation system if the Interconnection
System Impact Study shows this to be
required for system reliability.

The Transmission Provider may agree to
waive or defer compliance with the reactive
power standard. However, any such waiver
or exemption must be considered a non-
conforming agreement pursuant to section
11.3 of the LGIP.

[FR Doc. 05-1693 Filed 1-28-05; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau

27 CFR Part 9

[Notice No. 30]

RIN 1513-AA67

Proposed Expansion of the Russian

River Valley Viticultural Area (2003R-
144T)

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Alcohol and Tobacco Tax
and Trade Bureau has received a
petition proposing the expansion of the
existing Russian River Valley
viticultural area in Sonoma County,
California. The proposed 30,200-acre
expansion would increase the size of
this viticultural area to 126,200 acres.

We designate viticultural areas to allow
vintners to better describe the origin of
their wines and to allow consumers to
better identify wines they may
purchase. We invite comments on this
proposed amendment to our regulations.
DATES: We must receive written
comments on or before April 1, 2005.
ADDRESSES: You may send comments to
any of the following addresses:

¢ Chief, Regulations and Procedures
Division, Alcohol and Tobacco Tax and
Trade Bureau, Attn: Notice No. 30, P.O.
Box 14412, Washington, DC 20044—
4412.

e 202-927-8525 (facsimile).

e nprm@ttb.gov (e-mail).

o http://www.tth.gov/alcohol/rules/
index.htm. An online comment form is
posted with this notice on our Web site.

o http://www.regulations.gov (Federal
e-rulemaking portal; follow instructions
for submitting comments).

You may view copies of this notice,
the petition, the appropriate maps, and
any comments we receive about this
proposal by appointment at the TTB
Library, 1310 G Street, NW.,
Washington, DC 20220. To make an
appointment, call 202-927-2400. You
may also access copies of the notice and
comments online at http://www.ttb.gov/
alcohol/rules/index.htm.

See the Public Participation section of
this notice for specific instructions and
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requirements for submitting comments,
and for information on how to request
a public hearing.

FOR FURTHER INFORMATION CONTACT:
N. A. Sutton, Regulations and
Procedures Division, Alcohol and
Tobacco Tax and Trade Bureau, 925
Lakeville St., No. 158, Petaluma, CA
94952; telephone 415-271-1254.

SUPPLEMENTARY INFORMATION:
Background on Viticultural Areas
TTB Authority

Section 105(e) of the Federal Alcohol
Administration Act (the FAA Act, 27
U.S.C. 201 et seq.) requires that alcohol
beverage labels provide the consumer
with adequate information regarding a
product’s identity and prohibits the use
of misleading information on those
labels. The FAA Act also authorizes the
Secretary of the Treasury to issue
regulations to carry out its provisions.
The Alcohol and Tobacco Tax and
Trade Bureau (TTB) administers these
regulations.

Part 4 of the TTB regulations (27 CFR
part 4) allows the establishment of
definitive viticultural areas and the use
of their names as appellations of origin
on wine labels and in wine
advertisements. Part 9 of the TTB
regulations (27 CFR part 9) contains the
list of approved viticultural areas.
Definition

Section 4.25(e)(1)(i) of the TTB
regulations (27 CFR 4.25(e)(1)(i)) defines
a viticultural area for American wine as
a delimited grape-growing region
distinguishable by geographical
features, the boundaries of which have
been recognized and defined in part 9
of the regulations. These designations
allow vintners and consumers to
attribute a given quality, reputation, or
other characteristic of a wine made from
grapes grown in an area to its
geographic origin. The establishment of
viticultural areas allows vintners to
describe more accurately the origin of
their wines to consumers and helps
consumers to identify wines they may
purchase. Establishment of a viticultural
area is neither an approval nor an
endorsement by TTB of the wine
produced in that area.

Requirements

Section 4.25(e)(2) of the TTB
regulations outlines the procedure for
proposing an American viticultural area
and provides that any interested party
may petition TTB to establish a grape-
growing region as a viticultural area.
Section 9.3(b) of the TTB regulations
requires the petition to include—

¢ Evidence that the proposed
viticultural area is locally and/or
nationally known by the name specified
in the petition;

¢ Historical or current evidence that
supports setting the boundary of the
proposed viticultural area as the
petition specifies;

¢ Evidence relating to the
geographical features, such as climate,
elevation, physical features, and soils,
that distinguish the proposed
viticultural area from surrounding areas;

¢ A description of the specific
boundary of the proposed viticultural
area, based on features found on United
States Geological Survey (USGS) maps;
and

¢ A copy of the appropriate USGS
map(s) with the proposed viticultural
area’s boundary prominently marked.

Petitioners may use the same
procedure to request changes involving
existing viticultural areas.

Russian River Valley Expansion
Petition

General Background

TTB has received a petition from the
Russian River Valley Winegrowers, a
wine industry association based in
Fulton, California, proposing a 30,200-
acre expansion of the established
Russian River Valley viticultural area
(27 CFR 9.66). The established Russian
River Valley viticultural area is located
in Sonoma County, California, about 50
miles north of San Francisco. As it
currently exists, the Russian River
Valley viticultural area generally lies
north and west of Santa Rosa, north of
Sebastopol, east of the Bohemian
Highway (about 7 miles inland from the
Pacific coast), and south of Healdsburg.

The Chalk Hill viticultural area (27
CFR 9.52) lies entirely within the
existing Russian River Valley
viticultural area’s northeastern third,
while about 90 percent of the Sonoma
County Green Valley viticultural area
(27 CFR 9.57) is within the Russian
River Valley area’s southwestern third.
In turn, the Russian River Valley
viticultural area is entirely within the
Northern Sonoma viticultural area (27
CFR 9.70), and is largely within the
Sonoma Coast viticultural area (27 CFR
9.116). These two larger Sonoma County
areas are within the multi-county North
Coast viticultural area (27 CFR 9.30).

In the vicinity of the city of Santa
Rosa, the Russian River Valley
Winegrowers’ proposed expansion area
includes the mix of rural, suburban, and
urban land between Santa Rosa and
Mendocino Avenues in Santa Rosa and
the area’s present eastern boundary. To
the south, the proposed expansion

would incorporate the remainder of the
Sonoma County Green Valley
viticultural area into the Russian River
Valley area, as well as a large rural
region to the west, south, and east of
Sebastopol.

As petitioned, the expansion
proposed by the Russian River Valley
Winegrowers includes a smaller, 767-
acre expansion approved by TTB in
2003. For details regarding this earlier
expansion, see T.D. TTB-7, published
in the Federal Register on December 2,
2003, at 68 FR 67367. T.D. TTB-7 is also
posted on the TTB Internet Web site at
http://www.ttth.gov.

Cooling coastal fog, which moves
inland from the Pacific Ocean via the
valleys of the Russian River and its
tributaries, is the dominant
distinguishing viticultural feature of the
existing Russian River Valley
viticultural area. The expansion petition
states that the reach of this coastal fog
is the most significant factor for
including the land in the proposed
expansion within the established area.
Other factors noted in the petition
include the expansion area’s location
within the Russian River Valley
watershed, and, to a lesser extent, the
expansion area’s geology and soils,
which are similar to what is found in
the existing viticultural area.

Below, we summarize the evidence
presented in the Russian River Valley
Winegrowers’ petition.

Name Evidence

The petition offers evidence that the
land in the proposed expansion area to
the east and south of the current
Russian River Valley viticultural area is
also referred to as the Russian River
Valley. A State of California hydrology
map shows that the Russian River
Valley, including the proposed
expansion area, is within the Russian
River Valley watershed.

The petition also included an article
from the July 2002 Wine Enthusiast
magazine (page 31) that defined the
Russian River Valley as ““the box-shaped
region that extends from Healdsburg to
Santa Rosa in the east, and from
Occidental to Guerneville in the west.”
This description includes the proposed
eastern boundary expansion. The 1996
“Wine Country” guidebook (page 196),
also included in the petition, provides
a “Russian River Region’” map that
includes the east and south sides of the
proposed expansion.

The Homes and Land real estate
magazine (Vol, 18, No. 7, summer of
2002) lists a “Russian River Appellation
Vineyard Estate” on pages 32 and 33.
The petition indicates that this estate is
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within the eastern portion of the
proposed expansion area.

The Wine News June/July 2002
magazine publication includes an article
titled ““Russian River Valley Pinot Noir’s
Promised Land” which discusses this
winegrowing area. On page 60 it notes
that the 24-acre Meredith Vineyard is
“located at the southern end of the RRV
[Russian River Valley].” This vineyard
is in the proposed expansion area as
well, as noted on the United States
Geological Service Sebastopol
quadrangle map.

Boundary Evidence

The petition explains that,
historically, agriculture in the proposed
expansion area has included apples,
prunes, cherries, berries, grapes, and
other crops. As noted in the petition,
local resident Lee Bondi recalls that in
the early 1900s his family made wine
from Palomino grapes on their ranch in
the expansion area. Dena Bondelie, also
a resident living within the proposed
expansion area, remembers her father
talking about the Zinfandel wine made
by her grandfather at their Darby Lane
property.

Tom Henderson, an area resident,
recalls that during World War II his
grandparents grew berries, corn,
pumpkins, and acorn squash to
supplement their apple crop, on their
Sander Road property. Ms. Merry
Edwards, a current resident, states that
when she first moved to the area in
1977, it was heavily planted with
apples. Some apple and prune orchards
are being replaced with vineyards
because of the changing agricultural
markets, according to the Russian River
Valley Winegrowers group.

As of spring 2003, according to the
petition, there are approximately 1,070
acres planted with grapes within the
proposed expansion area, with another
200 acres under development for
commercial viticulture purposes.

Distinguishing Features

Treasury Decision ATF-159 of
October 21, 1983 (48 FR 48813),
established the Russian River Valley as
a viticultural area. This Treasury
Decision stated:

The Russian River viticultural area
includes those areas through which flow the
Russian River or some of its tributaries and
where there is a significant climate effect
from coastal fogs. The specific growing
climate is the principal distinctive
characteristic of the Russian River Valley
viticultural area. The area designated is a
cool growing coastal area because of fog
intruding up the Russian River and its
tributaries during the early morning hours.

Climate

The Russian River Valley viticultural
area expansion petition states that fog is
the single most unifying and significant
feature of the area. This is consistent
with statements in the original 1983
Russian River Valley viticultural area
petition. The proposed expansion area
also has heavy fog as documented by
Robert Sisson, Sonoma County
Viticulture Farm Advisor Emeritus, on
his 1976 map titled “Lines of Heaviest
and Average Maximum Fog Intrusion
for Sonoma County.”

The current petition and Treasury
Decision ATF-159, which established
the Russian River Valley viticultural
area, both refer to the Winkler degree-
day (or accumulated heat units) system,
which classifies grape-growing climatic
regions. (Each degree that a day’s mean
temperature is above 50 degrees F,
which is the minimum temperature
required for grapevine growth, is
counted as one degree day; see ‘“‘General
Viticulture,” Albert J. Winkler,
University of California Press, 1975.) As
noted in Treasury Decision ATF-159,
“The Russian River Valley viticultural
area is termed ‘coastal cool’ with a range
of 2000 to 2800 accumulated heat
units.”

The petition provides growing season
temperature data from 2001 for four
vineyards within the proposed
expansion boundaries.

Degree days
Vineyard (accumulated
heat units)
Le Carrefour ......cccceveveveene 2,636
Osley East .....cccceeevvevenienn. 2,567
Osley West ... 2,084
Bloomfield ........cccccoeeinnneen. 2,332

The table above shows that the degree
days for all four vineyards fall within
the 2,000 to 2,800 accumulated heat
units range of Winkler’s “coastal cool”
climate. This evidence suggests that
these vineyards have the same grape-
growing climate found within the
established Russian River Valley
viticultural area.

Elevation

The terrain within the Russian River
Valley viticultural area’s proposed
expansion ranges in elevation from
about 70 feet to the east of Sebastopol,
to around 800 feet in the expansion
area’s west toward Occidental, as noted
on USGS maps. These elevations,
according to USGS maps of this portion
of Sonoma County, are similar to those
found within most of the established
Russian River Valley viticultural area.

Soils

As indicated in the petition, there is
a similar range and diversity of soils in
the proposed expansion area and the
originally established Russian River
Valley viticultural area. This similarity
is documented on the Sonoma County
Soil Survey maps (USDA Conservation
Service, U.S. Forest Service, and
University of California Agricultural
Experiment Station, undated) on survey
sheets 65, 66, 73, 74, 80, 82, 88, 89, 96,
and 97.

The predominant soils within the
proposed Russian River Valley
viticultural area expansion the petition
notes, are Huichica Loam, Yolo Clay
Loam, and Yolo Silt Loam. These soils
are depicted on sheet 74 of the Sonoma
County Soil Survey. They are also found
within the established Russian River
Valley viticultural area in vineyards to
the north of the proposed expansion
area, as documented on pages 57 and 66
of the soil survey. The 1983 Treasury
Decision ATF-159 does not identify the
predominant soils of the area. Nor does
it indicate that the soils of the
viticultural area are unique.

Watershed

According to the petition, the large
Russian River watershed includes both
the established Russian River Valley
viticultural area and the proposed
expansion area. The Russian River
watershed, unit #18010110, is depicted
on the State of California Hydrology
map, 1978. It extends from Lake
Mendocino south to Sonoma Mountain,
and from Mt. St. Helena west to Jenner,
where the river meets the coastline of
the Pacific Ocean. The 1983 Treasury
Decision, ATF—159 states that the
Russian River Valley viticultural area
“includes those areas through which
flow the Russian River or some of its
tributaries.”

Boundary Description

The 30,200-acre proposed expansion
of the Russian River Valley viticultural
area includes land east and south of the
area’s originally established boundary.
The proposed expanded boundary
deviates from the established boundary
at a point east of Highway 101 along
Mark West Springs Road. From that
point, the proposed expanded boundary
line, in a clockwise direction, goes
south to Todd Road in Santa Rosa. It
then meanders west, with a southward
bulge south of Sebastopol that
incorporates the crossroads hamlet of
Knowles Corners. Passing north of the
town of Bloomfield, the proposed
expanded boundary continues
northwest of Freestone, where it rejoins
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the area’s established boundary. This
expansion would increase the Russian
River Valley viticultural area by about
31 percent, from 96,000 acres to 126,200
acres.

For a detailed description of the
Russian River Valley’s proposed
expanded boundary, see the narrative
boundary description the proposed
regulatory text published below in this
notice.

Maps
The petitioner(s) provided the
required maps to document the

proposed boundary, and we list them in
the proposed regulatory text.

Public Participation

Comments Invited

We invite comments from interested
members of the public on whether we
should expand the Russian River Valley
viticultural area as described above. We
are especially interested in comments
concerning the similarity of the
proposed expansion area to the
currently existing Russian River Valley
viticultural area. Please support your
comments with specific information
about the proposed expansion area’s
name, proposed boundaries, or
distinguishing features.

Submitting Comments

Please submit your comments by the
closing date shown above in this notice.
Your comments must include this
notice number and your name and
mailing address. Your comments must
be legible and written in language
acceptable for public disclosure. We do
not acknowledge receipt of comments,
and we consider all comments as
originals. You may submit comments in
one of five ways:

e Mail: You may send written
comments to TTB at the address listed
in the ADDRESSES section.

e Facsimile: You may submit
comments by facsimile transmission to
202-927-8525. Faxed comments must—

(1) Be on 8.5- by 11-inch paper;

(2) Contain a legible, written
signature; and

(3) Be no more than five pages long.
This limitation assures electronic access
to our equipment. We will not accept
faxed comments that exceed five pages.

e E-mail: You may e-mail comments
to nprm@ttb.gov. Comments transmitted
by electronic mail must—

(1) Contain your e-mail address;

(2) Reference this notice number on
the subject line; and

(3) Be legible when printed on 8.5- by
11-inch paper.

e Online form: We provide a
comment form with the online copy of

this notice on our Web site at http://
www.tth.gov/alcohol/rules/index.htm.
Select the “Send comments via e-mail”
link under this notice number.

e Federal e-Rulemaking Portal: To
submit comments to us via the Federal
e-rulemaking portal, visit http://
www.regulations.gov and follow the
instructions for submitting comments.

You may also write to the
Administrator before the comment
closing date to ask for a public hearing.
The Administrator reserves the right to
determine, in light of all circumstances,
whether to hold a public hearing.

Confidentiality

All submitted material is part of the
public record and subject to disclosure.
Do not enclose any material in your
comments that you consider
confidential or inappropriate for public
disclosure.

Public Disclosure

You may view copies of this notice,
the petition, the appropriate maps, and
any comments we receive by
appointment at the TTB Library at 1310
G Street, NW., Washington, DC 20220.
You may also obtain copies at 20 cents
per 8.5- x 11-inch page. Contact our
librarian at the above address or
telephone 202-927-2400 to schedule an
appointment or to request copies of
comments.

For your convenience, we will post
this notice and any comments we
receive on this proposal on the TTB
Web site. We may omit voluminous
attachments or material that we
consider unsuitable for posting. In all
cases, the full comment will be available
in the TTB Library. To access the online
copy of this notice, visit http://
www.ttb.gov/alcohol/rules/index.htm.
Select the “View Comments” link under
this notice number to view the posted
comments.

Regulatory Flexibility Act

We certify that this proposed
regulation, if adopted, would not have
a significant economic impact on a
substantial number of small entities.
The proposed regulation imposes no
new reporting, recordkeeping, or other
administrative requirement. Any benefit
derived from the use of a viticultural
area name would be the result of a
proprietor’s efforts and consumer
acceptance of wines from that area.
Therefore, no regulatory flexibility
analysis is required.

Executive Order 12866

This proposed rule is not a significant
regulatory action as defined by
Executive Order 12866, 58 FR 51735.

Therefore, it requires no regulatory
assessment.

Drafting Information

N.A. Sutton of the Regulations and
Procedures Division drafted this notice.

List of Subjects in 27 CFR Part 9
Wine.
Proposed Regulatory Amendment

For the reasons discussed in the
preamble, we propose to amend title 27,
chapter 1, part 9, Code of Federal
Regulations, as follows:

PART 9—AMERICAN VITICULTURAL
AREAS

1. The authority citation for part 9
continues to read as follows:

Authority: 27 U.S.C. 205.

Subpart C—American Viticultural
Areas

2. Amend § 9.66 by revising
paragraphs (b) and (c)(8) through (c)(14),
redesignating paragraphs (c)(15) through
(c)(26) as (c)(23) through (c)(34), and
adding new paragraphs (c)(15) through
(c)(22) to read as follows:

§9.66 Russian River Valley.

* * * * *

(b) Approved maps. The appropriate
maps for determining the boundary of
the Russian River Valley viticultural
area are 11 United States Geological
Survey (USGS) 1:24,000 Scale
topographic maps. They are titled:

(1) Healdsburg, California
Quadrangle—Sonoma Co., 7.5 Minute
Series, edition of 1993;

(2) Guerneville, California
Quadrangle—Sonoma Co., 7.5 Minute
Series, edition of 1993;

(3) Cazadero, California Quadrangle—
Sonoma Co., 7.5 Minute Series, edition
o0f 1978;

(4) Duncans Mills California
Quadrangle—Sonoma Co., 7.5 Minute
Series, edition of 1979;

(5) Camp Meeker, California
Quadrangle—Sonoma Co., 7.5 Minute
Series, edition of 1995;

(6) Valley Ford, California
Quadrangle, 7.5 Minute Series, edition
of 1954; photorevised 1971;

(7) Two Rock, California Quadrangle,
7.5 Minute Series, edition of 1954;
photorevised 1971;

(8) Sebastopol, California
Quadrangle—Sonoma Co., 7.5 Minute
Series, edition of 1954; photorevised
1980;

(9) Santa Rosa, California
Quadrangle—Sonoma Co., 7.5 Minute
Series, edition of 1954; and
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(10) Mark West Springs, California
Quadrangle, 7.5 Minute Series, edition
of 1998, and

(11) Jimtown, California Quadrangle—
Sonoma Co., 7.5 Minute Series, edition
of 1993.

(c) Boundaries. * * *
* * * * *

(8) Proceed southeast along the
Bohemian Highway, crossing over the
Camp Meeker map, to the town of
Freestone, where the Highway intersects
at BM 214 with an unnamed medium-
duty road (known locally as Bodega
Road, section 12, T6N, R10W, on the
Valley Ford map).

(9) Proceed 0.9 mile northeast on
Bodega Road to its intersection, at BM
486, with Jonvive Road to the north and
an unnamed light duty road to the
south, (known locally as Barnett Valley
Road, T6N, R9W, on the Camp Meeker
map).

(10) Proceed 2.2 miles south, followed
by east, on Barnett Valley Road, crossing
over the Valley Ford map, to its
intersection with Burnside Road in
section 17, T6N, R9W, on the Two Rock
map.

(11) Proceed 3.3 miles southeast on
Burnside Road to its intersection with
an unnamed medium duty road at BM
375, T6N, R9W, on the Two Rock map.

(12) Proceed 0.6 mile straight
southeast to an unnamed 610-foot
elevation peak, 1.5 miles southwest of
Canfield School, T6N, R9W, on the Two
Rock map.

(13) Proceed 0.75 mile straight east-
southeast to an unnamed 641-foot
elevation peak, 1.4 miles south-
southwest of Canfield School, T6N,
R9W, on the Two Rock map.

(14) Proceed 0.85 mile straight
northeast to the intersection with an
unnamed intermittent stream and
Canfield Road; continue 0.3 mile
straight in the same northeast line of
direction to its intersection with the
common boundary of Ranges 8 and 9,
just west of an unnamed unimproved
dirt road, T6N, on the Two Rock map.

(15) Proceed 1.8 miles straight north
along the common Range 8 and 9
boundary line to its intersection with
Blucher Creek, T6N, on the Two Rock
map.

(16) Proceed 1.25 miles generally
northeast along Blucher Creek to its
intersection with Highway 116, also
known as Gravenstein Highway, in
section 18, T6N, R8W, on the Two Rock
map.

(17) Proceed 0.2 mile straight
southeast along Highway 116 to its
intersection with an unnamed light duty
road to the north in section 18, T6N,
R8W, on the Two Rock map.

(18) Proceed 0.1 mile straight
northwest along the unnamed light duty
road to its intersection with an
unnamed medium-duty road to the east,
(known as Todd Road in Section 18,
T6N, R8W, on the Two Rock map).

(19) Proceed 4.8 miles east, north, and
east again along Todd Road, a medium-
duty road, crossing over the Sebastopol
map and then passing over U.S.
Highway 101 and continuing straight
east 0.1 mile to Todd Road’s
intersection with Santa Rosa Avenue, a
primary road that is generally parallel to
U.S. Highway 101, in section 2, T6N,
R8W, on the Santa Rosa map.

(20) Proceed 5.8 miles generally north
along Santa Rosa Avenue, which
becomes Mendocino Avenue, to its
intersection with an unnamed
secondary road, known locally as
Bicentennial Way, 0.3 mile north-
northwest of BM 161 on Mendocino
Avenue, section 11, T7N, R8W, on the
Santa Rosa map.

(21) Proceed 2.5 miles straight north,
crossing over the 906-foot elevation
peak in section 35 of the Santa Rosa
map, to its intersection with Mark West
Springs Road and the meandering 280-
foot elevation in section 26, T8N, R8W,
of the Mark West Springs map.

(22) Proceed 4.8 miles north-
northwest along Mark West Springs
Road, which becomes Porter Creek
Road, to its intersection with Franz
Valley Road, a light-duty road to the
north of Porter Creek Road, in section
12, T8N, R8W, on the Mark West
Springs map.
* * * * *

Signed: January 24, 2005.

John J. Manfreda,

Administrator.

[FR Doc. 05-1667 Filed 1-28-05; 8:45 am]
BILLING CODE 4810-31-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 3
RIN 2900-AK97

Time Limit for Requests for De Novo
Review

AGENCY: Department of Veterans Affairs.
ACTION: Withdrawal of proposed rule.

SUMMARY: In a document published in
the Federal Register at 67 FR 10866 on
March 11, 2002, the Department of
Veterans Affairs (VA) proposed to
amend its adjudication regulations
concerning the time a claimant has in
which to request a de novo review of a
decision at the Veterans Service Center

level after filing a Notice of
Disagreement. This document
withdraws that proposed rule.

DATES: The proposed rule is withdrawn
as of January 31, 2005.

FOR FURTHER INFORMATION CONTACT:
Maya Ferrandino, Consultant, Policy
and Regulations Staff, Compensation
and Pension Service, Veterans Benefits
Administration, 810 Vermont Ave.,
NW., Washington, DC 20420, telephone
(202) 273-7232.

SUPPLEMENTARY INFORMATION: Currently,
a claimant who disagrees with a
decision by a Veterans Service Center
may appeal that decision by filing a
notice of disagreement (NOD). Under 38
CFR 3.2600, a claimant who has filed a
timely NOD may also obtain de novo
review of the decision of the Veterans
Service Center by requesting such
review with the NOD or within 60 days
after the date that VA mails notice of the
availability of de novo review. We
proposed reducing that 60-day period to
15 days. However, we have determined
that revision of the de novo review
process is unnecessary at this time.
Therefore, we are withdrawing the
proposal.

Approved: December 17, 2004.
Anthony J. Principi,
Secretary of Veterans Affairs.
[FR Doc. 051704 Filed 1-28-05; 8:45 am]
BILLING CODE 8320-01-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 36
RIN 2900-AK76

Loan Guaranty: Prepurchase
Counseling Requirements

AGENCY: Department of Veterans Affairs.
ACTION: Proposed rule; withdrawal.

SUMMARY: The Department of Veterans
Affairs (VA) published a proposed rule
in the Federal Register on October 11,
2001 (66 FR 51893) to amend its loan
guaranty regulations that set forth
underwriting standards for VA
guaranteed loans. We had proposed to
require first-time homebuyers to
complete homeownership counseling
and to add a compensating factor for
certain veterans who do not fully meet
VA’s underwriting standards. However,
the proposed rule and comments have
been superseded by recently-adopted
requirements established by the
Department of Defense mandating such
counseling for all enlistees and by VA’s
decision to provide a link to the
Government National Mortgage
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Association (Ginnie Mae’s)
Homeownership Information Center,
which provides a wide array of
information for homebuyers pertaining
to the homebuying process, mortgage
affordability, loan calculators, credit
counseling, etc. Accordingly, this
document hereby withdraws the
proposed rule.

DATES: The proposed rule is withdrawn
as of January 31, 2005.

FOR FURTHER INFORMATION CONTACT: R.D.
Finneran, Assistant Director for Loan
Policy and Valuation (262), Loan
Guaranty Service, Veterans Benefits
Administration, Department of Veterans
Affairs, 810 Vermont Avenue, NW.,
Washington, DC 20420 (202) 273-7368.

Approved: December 17, 2004.
Anthony J. Principi,
Secretary of Veterans Affairs.
[FR Doc. 051712 Filed 1-28-05; 8:45 am]|
BILLING CODE 8320-01-P

POSTAL RATE COMMISSION

39 CFR Part 3001
[Docket No. RM2005-2; Order No. 1429]
Solicitation of Comments on First Use

of Rules Applicable to Negotiated
Service Agreements

AGENCY: Postal Rate Commission.
ACTION: Notice of proposed rulemaking.

SUMMARY: This document addresses the
solicitation of comments in a
proceeding to consider potential
changes to the Commission rules for
considering functionally equivalent
Negotiated Service Agreements. These
comments will be used to evaluate
whether improvements should be made
to the rules to facilitate the
Commission’s review of future requests
predicated on functionally equivalent
Negotiated Service Agreements.

DATES: Initial comments: February 28,
2005; reply comments: March 28, 2005.
FOR FURTHER INFORMATION CONTACT:
Stephen L. Sharfman, General Counsel,
202-789-6818.

SUPPLEMENTARY INFORMATION:

Regulatory History

68 FR 52552, September 4, 2003. 69
FR 7574, February 19, 2004.

On February 11, 2004, the
Commission promulgated rules
applicable to the review of Postal
Service requests predicated on baseline
and functionally equivalent Negotiated
Service Agreements.! The Postal Service

10rder Establishing Rules Applicable to Requests
for Baseline and Functionally Equivalent

first invoked the rules applicable to
functionally equivalent Negotiated
Service Agreements (39 CFR 3001.196)
in requests filed on June 21, 2004, for
proposed Negotiated Service
Agreements with Discover Financial
Services, Inc. (Discover) and Bank One
Corporation (Bank One).2 Both
agreements were proffered as
functionally equivalent to the recently
recommended Negotiated Service
Agreement with Capital One Services,
Inc. (Capital One).3 The Postal Service
has not submitted a request for a new
baseline agreement. Thus, the rules for
new baseline Negotiated Service
Agreements (39 CFR 3001.195) remain
untested.

PRC Order No. 1391 at 48 explains the
purpose of the rules applicable to
functionally equivalent Negotiated
Service Agreements:

The purpose of §3001.196 is to provide an
opportunity to expedite the review of a
request for a functionally equivalent
Negotiated Service Agreement by allowing
the proponents of the agreement to rely on
relevant record testimony from a previous
docket. This potentially could expedite the
proceeding by avoiding the need to re-litigate
issues that were recently litigated and
resolved in a previous docket.

Once the Commission determines that
it is appropriate to proceed under rule
196, a procedural schedule is
established to allow for issuing a
decision within 60 days if no hearing is
scheduled, or within 120 days ifa
hearing is scheduled. In both the
Discover and the Bank One dockets, the
participants requested hearings, the
hearings were scheduled, and schedules
were initially established to allow for a
decision to be issued within 120 days.+

The Commission recommended that
the Postal Service enter into the
Negotiated Service Agreement with
Discover 72 days after making the
decision to hear the request under the
rules for functionally equivalent
Negotiated Service Agreements (101
days after the filing of the request).>
This was well within the 120 day time

Negotiated Service Agreements, PRC Order No.
1391, February 11, 2004. The rules applicable to
Negotiated Service Agreements are incorporated
into the Commission’s rules at subpart L.

2Request of the United States Postal Service for
a Recommended Decision on Classifications, Rates
and Fees to Implement Functionally Equivalent
Negotiated Service Agreement with Discover
Financial Services, Inc., June 21, 2004; Request of
the United States Postal Service for a
Recommended Decision on Classifications, Rates
and Fees to Implement Functionally Equivalent
Negotiated Service Agreement with Bank One
Corporation, June 21, 2004.

3PRC Op. MC2002-2, May 15, 2003.

4In both instances, the requests for hearings were
withdrawn before the hearings occurred.

5PRC Op. MC2004—4, September 30, 2004.

frame contemplated by the rules. The
Commission found the Discover
Negotiated Service Agreement
functionally equivalent, albeit not
identical, to the Capital One Negotiated
Service Agreement, and recommended
the request only with minor
modification. Proceeding under the
rules for functionally equivalent
Negotiated Service Agreements
successfully developed a sufficient
record upon which to issue a decision
and expedited the procedural schedule
as envisioned when the rules were first
developed.

Application of the rules for a
functionally equivalent Negotiated
Service Agreement in the Bank One
docket also was successful. A sufficient
record upon which to base a decision
was developed, and the docket was
expedited through reliance on record
testimony from the previous Capital
One docket. However, due to the
complexity of the specific issues
involved, procedural issues that arose,
and more extensive than anticipated
litigation and negotiation, issuing the
decision exceeded the 120 day
procedural schedule by 27 days. The
Commission recommended that the
Postal Service enter into the Negotiated
Service Agreement with Bank One 147
days after making the decision to hear
the request under the rules for
functionally equivalent Negotiated
Service Agreements (179 days after the
filing of the request).®

A large number of unusual issues
delayed a decision on the Bank One
Negotiated Service Agreement. The
testimony of Bank One witness Buc was
filed seven days late, with no indication
in the initial request that additional
testimony was forthcoming. Potential
intervenors were not alerted to
important differences between the
baseline and the proffered functionally
equivalent agreement by less than full
compliance with rule 196(b)(2). Within
two weeks of the filing of the request,
Bank One merged with J. P. Morgan
Chase, requiring additional discovery
efforts, and creating uncertainty over
how to analyze the initial request. The
Bank One Negotiated Service Agreement
as proposed was not functionally
equivalent to the Capital One Negotiated
Service Agreement.” Participants

6 PRC Op. MC2004-3, December 17, 2004.

7 Significantly, the request did not provide for
adequate protection of mailers not party to the
agreement (for example, an equivalent to the stop-
loss cap as recommended in the Capital One docket
was not proposed even though similar risks were
apparent). As recommended, after modification, the
Bank One Negotiated Service Agreement is
functionally equivalent to the Capital One
Negotiated Service Agreement.
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litigated and negotiated issues that were
not present in the baseline docket. This
culminated in the submission of two
proposed Stipulations and Agreements
late in the proceeding addressing risks
identified by the participants.8 Finally,
the details of the Bank One agreement
and the specific facts presented in this
docket were more complex than what
was presented in the baseline docket.
The Commission believes it unlikely
that this many complicating factors are
likely to be present in future requests for
functionally equivalent Negotiated
Service Agreements. Thus, the
anticipated time for the Commission to
review a request and render a
recommendation still appears to be
realistic.

The Presiding Officer decided to
proceed under the rules for functionally
equivalent Negotiated Service
Agreements to lend structure to the
Bank One proceeding. He recognized
that future revelations might require a
change in direction.?® Although there
were unanticipated complications in the
Bank One docket, the rules for
functionally equivalent Negotiated
Service Agreements proved flexible and
sufficient to hear the request and render
a recommended decision.

The Commission indicated in the
Discover and the Bank One
recommendations that it would solicit
comments on the first use of the new
rules. The comments will be used to
evaluate whether improvements should
be made to the rules to facilitate the
Commission’s review of future requests
predicated on functionally equivalent
Negotiated Service Agreements.
Comments are welcome of a general
nature, or that address specific
procedural or data requirement issues.
By this order, the Commission hereby
gives notice that comments from
interested persons concerning the first
use of the rules applicable to Negotiated
Service Agreements are due February
28, 2005. Reply comments may also be
filed and are due March 28, 2005.

In conformance with section 3624(a)
of title 39, the Commission designates
Shelley S. Dreifuss, director of the
Commission’s Office of the Consumer
Advocate, to represent the interests of

8 The rules for functionally equivalent Negotiated
Service Agreements should provide adequate
expedition without the need to file Stipulations and
Agreements. Stipulations and Agreements should
not be used as a procedural mechanism to
expeditiously conclude a docket. In this docket, the
Stipulations and Agreements were properly used to
resolve issues unique to the request.

9 An alternative could have been to reject the
request as submitted, with directions to supplement
testimony where necessary and refile as a new
baseline docket. This would have considerably
added to the length of the procedural schedule.

the general public in this proceeding.
Pursuant to this designation, Ms.
Dreifuss will direct the activities of
Commission personnel assigned to
assist her and, upon request, will supply
their names for the record. Neither Ms.
Dreifuss nor any of the assigned
personnel will participate in or provide
advice on any Commission decision in
this proceeding.

Ordering Paragraphs

It is ordered:

1. Docket No. RM2005-2 is
established to solicit comments on
possible improvements to the
Commission’s rules applicable to
Negotiated Service Agreements.

2. Interested persons may submit
comments no later than February 28,
2005.

3. Reply comments also may be filed
and are due March 28, 2005.

4. Shelley S. Dreifuss, director of the
Office of the Consumer Advocate, is
designated to represent the interests of
the general public in this docket.

5. The Secretary shall arrange for
publication of this Notice of Proposed
Rulemaking in the Federal Register.

Issued: January 25, 2005.
By the Commission.
Steven W. Williams,
Secretary.
[FR Doc. 05-1732 Filed 1-28-05; 8:45 am)|]
BILLING CODE 7710-FW-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration for Children and
Families

45 CFR Part 1356

RIN 0970-AC14

Administrative Costs for Children in
Title IV-E Foster Care

AGENCY: Administration for Children
and Families (ACF), Department of
Health and Human Services (DHHS).

ACTION: Proposed rule.

SUMMARY: The Administration for
Children and Families (ACF) is
proposing to amend the regulations for
Child and Family Services with respect
to title IV-E administrative costs and
eligibility determinations and re-
determinations for title IV-E foster care
recipients and foster care “candidates.”
This Notice of Proposed Rule Making
(NPRM) proposes rules to implement
title IV-E foster care eligibility and
administrative cost provisions in
sections 472 and 474 of the Social

Security Act (the Act) and incorporates
previously issued policy guidance.
DATES: Consideration will be given to
written comments received by April 1,
2005.

ADDRESSES: Interested persons are
invited to submit comments regarding
this proposed rule to Kathleen McHugh,
Director, Division of Policy, Children’s
Bureau, Administration on Children,
Youth and Families, Administration for
Children and Families, 330 C Street,
SW., Washington, DC 20447. You may
download an electronic version of the
rule at http://www.regulations.gov. You
may also transmit written comments
electronically via the Internet at:
http://www.regulations.acf.hhs.gov.
Comments will be availa